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MODULE1

THEINTERESTACT,1978

Theconceptofinterest.

Beforewediscussthelaw onthesubject,itisdesirabletomakecertaingeneral

observationsabouttheconceptofinterestanditsrelationshiptouusuryInterestisa

returnonaloanorothermonetaryobligation.Tothelender,itisthedifferencebetween

themoneynowandmoneyinthefuture,seenasaprofit.

Interestis,ingeneralterms,thereturnorconsiderationorcompensationfortheuseor

retentionbyonepersonofasum ofmoney,belongingto,inacolloquialsense,orowed

to,another.Theremaybeotheressentialcharacteristicsofinterest,buttheyarenot

materialhereforourpresentpurpose.Peoplehavedifferentpreferenceasbetween

moneynowandmoneyinthefuture.Hencea"natural"rateofinterestonloanarises.

Ordinarily,thelenderwilltakeadvantageofthepresentnecessityoftheborrower,in

contrastwiththefutureneedofthelender,totakeahigherratethanisreasonable;and

thishewilldoregardlessoftheprevailingeconomicconditions

Marketrateandagreedrate.

Themarketrateofinterestmaynotbenecessarilythesameasthatwhichisagreed

uponbetweenanindividuallenderandborrower.Ashasbeenstatedbyawriteronthe

subject:

"Themarketrateofinterest,aseconomistsnow commonlyagree,isdeterminedby
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conditionsoftimepreferenceinvestmentopportunity,andliquiditypreference.Thisrate

expressesthecommonestimateofbuyersandsellersofthepriceofloanablefunds,or

thepresentexchangeratiosoffundsavailableatdifferentpointsoftime...."

Afterstatingthatthemarketrateisdeterminedbycompetitiveconditions,hesays:

"Thecompetitiveconditionsassumedaboveapplyparticularlytothemoneyandcapital

markets.Theassumptionislikelytobelessrealisticinloansforconsumption.Herethe

dangerofusuryinthemodernsenseisgreatest.Yet,inthisinstance,interestpayments

willinclude,inadditiontopureinterest,chargestocoveroperatingcostsandrisksof

non-repayment.Inthefieldofsmallmoneylending,someprotectiontoborrowers

againstusuriousratesisaffordedbybothfederalandStatelegislationintheUnited

Statesandsimilarlawsinothercountries

OBJECTOFACT

ObjectofthisActistoconsolidateandamendthelaw relatingtotheallowanceof

interestincertaincasesbycourtincludingtribunalsandarbitrators.

DEFINITIONS

InthisAct,unlessthecontextotherwiserequires,—

(a)“court”includesatribunalandanarbitrator;

(b)“currentrateofinterest”meansthehighestofthemaximum ratesatwhichinterest

maybepaidondifferentclassesofdeposits(otherthanthosemaintainedinsavings

accountorthosemaintainedbycharitableorreligiousinstitutions)bydifferentclasses

ofscheduledbanksinaccordancewiththedirectionsgivenorissuedto banking
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companiesgenerallybytheReserveBankofIndiaundertheBankingRegulationAct,

1949(10of1949).

Explanation.—Inthisclause,“scheduledbank”meansabank,notbeingaco-operative

bank,transactinganybusinessauthorisedbytheBankingRegulationAct,1949(10of

1949);

(c)“debt”meansbyliabilityforanascertainedsum ofmoneyandincludesadebt

payableinkind,butdoesnotincludeajudgmentdebt;

(d)“personalinjuries”includesanydiseaseandanyimpairmentofaperson’sphysical

ormentalcondition;

(e)allotherwordsandexpressionsusedhereinbutnotdefinedanddefinedinthe

ReserveBankofIndiaAct,1934(2of1934),shallhavethemeaningsrespectively

assignedtothem inthatAct

POWEROFCOURTTOALLOW INTEREST

Section3ofthesaidActprovidesthat

Inanyproceedingsfortherecoveryofanydebtordamagesorinanyproceedingsin

whichaclaim forinterestinrespectofanydebtordamagesalreadypaidismade,the

courtmay,ifitthinksfit,allowinteresttothepersonentitledtothedebtordamagesor

tothepersonmakingsuchclaim,asthecasemaybe,ataratenotexceedingthe

currentrateofinterest,forthewholeorpartofthefollowingperiod,thatistosay,—
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(a)iftheproceedingsrelatetoadebtpayablebyvirtueofawritteninstrumentata

certaintime,then,from thedatewhenthedebtispayabletothedateofinstitutionof

theproceedings;

(b)iftheproceedingsdonotrelatetoanysuchdebt,then,from thedatementionedin

thisregardinawrittennoticegivenbythepersonentitledorthepersonmakingthe

claim tothepersonliablethatinterestwillbeclaimed,tothedateofinstitutionofthe

proceedings:

Providedthatwheretheamountofthedebtordamageshasbeenrepaidbeforethe

institutionoftheproceedings,interestshallnotbeallowedunderthissectionforthe

periodaftersuchrepayment.

Where,inanysuchproceedingsasarementionedinsub-section,

(a)judgment,orderorawardisgivenforasum which,apartfrom interestondamages,

exceedsfourthousandrupees,and

(b)thesum representsorincludesdamagesinrespectofpersonalinjuriestothe

plaintifforanyotherperson,orinrespectofaperson’sdeath,then,thepowerconferred

bythatsub-sectionshallbeexercisedsoastoincludeinthatsum intereston those

damagesoronsuchpartofthem asthecourtconsidersappropriateforthewholeor

partoftheperiodfrom thedatementionedinthenoticetothedateofinstitutionofthe

proceedings,unlessthecourtissatisfiedthattherearespecialreasonswhynointerest

shouldbegiveninrespectofthosedamages.

Nothinginthissection,—
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(a)shallapplyinrelationto—

(i)anydebtordamagesuponwhichinterestispayableasofright,byvirtueofany

agreement;or

(ii)anydebtordamagesuponwhichpaymentofinterestisbarred,byvirtueofan

expressagreement;

(b)shallaffect—

(i)thecompensationrecoverableforthedishonourofabillofexchange,promissory

noteorcheque,asdefinedintheNegotiableInstrumentsAct,1881(26of1881);or

(ii)theprovisionsofrule2ofOrderIIoftheFirstScheduletotheCodeofCivil

Procedure,1908(5of1908);

(c)shallempowerthecourttoawardinterestuponinterest.

Section4oftheActprovidesthat

Interestpayableundercertainenactments.

(1)Notwithstandinganythingcontainedinsection3,interestshallbepayableinall

casesinwhichitispayablebyvirtueofanyenactmentorotherruleoflaw orusage

havingtheforceoflaw.

(2)Notwithstanding as aforesaid,and withoutprejudice to the generalityofthe

provisionsofsub-section(1),thecourtshall,ineachofthefollowingcases,allow

interestfrom thedatespecifiedbelow tothedateofinstitutionoftheproceedingsat

suchrateasthecourtmayconsiderreasonable,unlessthecourtissatisfiedthatthere
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arespecialreasonswhyinterestshouldnotbeallowed,namely:—

(a)wheremoneyorotherpropertyhasbeendepositedassecurityfortheperformance

ofanobligationimposedbylaworcontract,from thedateofthedeposit;

(b)wheretheobligationtopaymoneyorrestoreanypropertyarisesbyvirtueofa

fiduciaryrelationship,from thedateofthecauseofaction;

(c)wheremoneyorotherpropertyisobtainedorretainedbyfraud,from thedateofthe

causeofaction;

(d)wheretheclaim isfordowerormaintenance,from thedateofthecauseofaction.

Section5oftheActprovidesthat

Section34oftheCodeofCivilProcedure,1908toapply.—NothinginthisActshall

affecttheprovisionsofsection34oftheCodeofCivilProcedure,1908(5of1908).

Section34ofCivilProcedureCode,1908confersadiscretionontheCourttoaward

interestatsuchrateastheCourtdeemsreasonablefrom thedateofthesuittothedate

ofthedecreewithfurtherreasonableinterestontheaggregatesum tilldateofpayment

SECTION34ofCPC1908provides

INTEREST.

(1)Whereandinsofarasadecreeisforthepaymentofmoney,theCourtmay,inthe

decree,orderinterestatsuchrateastheCourtdeemsreasonabletobepaidonthe

principalsum adjudged,from thedateofthesuittothedateofthedecree,inadditionto

anyinterestadjudgedonsuchprincipalsum foranyperiodpriortotheinstitutionofthe
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suit,withfurtherinterestatsuchratenotexceedingsixpercent,perannum asthe

Courtdeemsreasonableonsuchprincipalsum from thedateofthedecreetothedate

ofpayment,ortosuchearlierdateastheCourtthinksfit:

Providedthatwheretheliabilityinrelationtothesum soadjudgedhadarisenoutofa

commercialtransaction,therateofsuchfurtherinterestmayexceedsixpercent,per

annum,butshallnotexceedthecontractualrateofinterestorwherethereisno

contractualrate,therateatwhichmoneysarelentoradvancedbynationalisedbanksin

relationtocommercialtransactions.

ExplanationI-Inthissub-section,“nationalisedbank”meansacorrespondingnewbank

asdefinedintheBankingCompanies(AcquisitionandTransferofUndertakings)Act

1970(5of1970).

Explanation II-Forthe purposes ofthis section,a transaction is a commercial

transaction,ifitisconnectedwiththeindustry,tradeorbusinessofthepartyincurring

theliability

POWEROFARBITRATORTOAWARDINTEREST

TheArbitrator'spowertograntpost-awardinterestonthetotalsum ofprincipalplus

interestawardedhashadachequeredhistoryincourts,datingbacktodecisionsunder

ArbitrationAct,1940("1940Act").Intherecentthree-judgebenchdecision,Hyder

Consulting(UK)Ltd.v.StateofOrissatheSupremeCourtwascalledupontodecidethe

correctnessofitsearlierdecisioninStateofHaryanav.S.L.AroraandCompany.2The

issueinthesetwo caseswaswhethertheword 'sum'in section 31(7)(b)ofthe

ArbitrationandConciliationAct,1996(hereinafter"1996Act")canbeinterpretedto
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include pre-award interestwithin the principalsum in the arbitralaward,forthe

purposesofgrantingpost-awardinterest.WhileSLArorahadheldthatitdidnot,the

threejudgebench(byamajorityof2:1)hasheldthatitdoes,suchthatpost-award

interestcanrunonthecompositesum ofprincipalandpre-awardinterest.

Inthisnote,wewillfirstbrieflyexaminethepowerofarbitratorstoaward'intereston

interest'orcompoundinterest.WethenanalyzethedecisioninS.L.Arora,andfinally,

weexaminethenew positionoflaw inthisregardfollowingthedecisioninHyder

Consulting.

PowertoGrantInterest

Section31(7)ofthe1996Act,whichistherelevantprovisionwithregardtograntingof

interestbythearbitrator,providesasfollows:

"(a)Unlessotherwiseagreedbytheparties,whereandinsofarasanarbitralawardis

forthepaymentofmoney,thearbitraltribunalmayincludeinthesum forwhichthe

awardismadeinterest,atsuchrateasitdeemsreasonable,onthewholeoranypartof

themoney,forthewholeoranypartoftheperiodbetweenthedateonwhichthecause

ofactionaroseandthedateonwhichtheawardismade.

(b)Asum directedtobepaidbyanarbitralawardshall,unlesstheawardotherwise

directs,carryinterestattherateofeighteenpercentum perannum from thedateofthe

awardtothedateofpayment."

From areadingoftheaboveprovision,itisclearthatthesectionhasdemarcatedthe

periodforgrantingofinterestintotwostages:from thedatewhenthecauseofaction
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arosetothedateofawardand,from thedateofawardtothedateofpayment.The

issuethathascomeupfordebatewaswhether,undersection31(7)(b),thearbitrator

maygrantinterestfrom thedateofawardtillthedateofpaymentontheprincipalsum

togetherwithinterestawardedundersection31(7)(a).

Section34oftheCPCempowersthecourttograntinterestforthreedistinctperiods:

priortoinstitutionofsuit,pendeteliteinterest,andinterestrunningfrom thedateofthe

decree.Throughvariousjudicialpronouncements,ithasbeenlong-settledthatSection

34 oftheCPC doesnotgrantpowerto award compound interestorintereston

interest.5However,acontroversyregardingwhetherpost-decreeinterestcouldrunon

theinterestallowedpre-decree–contentionbeingthatallowingsuchinterestwould

amounttoallowing'interestoninterest'–wasresolvedbyholdingthatthepre-decree

interestistobeconsideredtohavebeensubsumedintheprincipalsum andtherefore,

postawardinterestcouldrunonit.

Oncethe1996Actcameintoforce,itwaswidelyunderstoodthatsection31(7)ofthe

1996ActwassimplyacodificationoftheS.34CPCpowersasinterpretedbycourts

overtimeandappliedtoarbitrators.However,intheS.L.Aroracase,theApexCourt

heldthatS.31(7)wasaconsciousdepartureandanexhaustiveprovisionwithrespect

topowerofarbitrators;andthatdecisionsrenderedunderthe1940Actwereirrelevant

toitsinterpretation.
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MODULE2

THEMAHARASHTRACIVILCOURTSACT,1869

PreambleofActstatesthat-

AnActtoconsolidateandamendthelawrelatingtotheDistrictandothersubordinate

CivilCourtsinthePresidencyofBombay.Whereasitisexpedienttoconsolidateand

amend the law relating to the districtand othersubordinate CivilCourts in the

PresidencyofBombay;

ThisActextendstothewholeoftheStateofMaharashtra.

StateGovernmentmayfrom timetotime,byanotificationintheOfficialGazette,alter

thelimitsofexistingzillas(whichshallhereafterbecalleddistricts)andcreatenew

districtsforthepurposesofthisAct.

StateGovernmentmayalsofrom timetotime,bynotificationintheOfficialGazette,

alterthepositionofthesadrstationinanydistrict,andfixthepositionofthesadr

stationinanynewdistrict.

DISTRICTCOURTS

ThereshallbeineachdistrictaDistrictCourtpresidedoverbyaJudgetobecalledthe

DistrictJudge
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TheDistrictJudgeshallordinarilyholdtheDistrictCourtatthesadrstationinhisdistrict,

butmay,withtheprevioussanctionoftheHighCourt,holditelsewherewithinthe

district.

TheDistrictCourtshallbethePrincipalCourtoforiginalciviljurisdictioninthedistrict,

withinthemeaningoftheCodeofCivilProcedure.Exceptasprovidedinsections16,17

and26theDistrictCourtshallbetheCourtofAppealfrom alldecreesandorders

passedbythesubordinateCourtsfrom whichanappealliesunderanylawforthetime

beinginforce.

The DistrictJudge shallhave generalcontroloverallthe CivilCourts and their

establishmentswithinthedistrict,anditshallbehisdutytoinspect,ortocauseoneof

hisassistantstoinspect,theproceedingsofalltheCourtssubordinatetohim,andto

givesuchdirectionswithrespecttomattersnotprovidedforbylaw ashemaythink

necessary.TheDistrictJudgeshallalsorefertotheHighCourtallsuchmattersas

appeartohim torequirethataruleofthatCourtshouldbemadethereon.

TheDistrictJudgeshallobeyallwrits,ordersorprocessesissuedtohim bytheHigh

Court,andshallmakesuchreturnsorreportstheretounderhissignatureandthesealof

theCourtastheexigenciesofthecaserequire.Heshallfurtherfurnishsuchreportsand

returnsandcopiesofproceedingsasmaybecalledforbytheHighCourtortheState

Government

TheDistrictJudgeshalluseacircularseal,twoinchesindiameter,whichshallbear

thereontheAsokaCapitalMotif,withthefollowing inscriptioninEnglishand the

principallanguageofthedistrict
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JOINTDISTRICTJUDGES

TheStateGovernmentmayappointinanyDistrictaJointDistrictJudgewhoshallbe

investedwithco-extensivepowersandaconcurrentjurisdictionwiththeDistrictJudge,

exceptthatheshallnotkeepafileofcivilsuitsandshalltransactsuchcivilbusiness

onlyashemayreceivefrom theDistrictJudge,orasmayhavebeenreferredtothe

JointDistrictJudgebyorderoftheHighCourt.

TheStateGovernmentmayappointtheDistrictJudgeortheAdditionalDistrictJudgein

anydistricttobealsoaJointDistrictJudgeinanotherdistrict.SuchJointDistrictJudge

mayholdhisCourtandtransactcivilbusinessatsuchplaceorplacesineitherdistrict

ashemaydeem fit.

AllRegulationsandActsnoworhereafterinforceandapplyingtoaDistrictJudgeshall

bedeemedtoapplyalsototheJointDistrictJudgeandthesealoftheJointDistrict

JudgeshallbethesameasisusedbytheDistrictJudge.

ADDITIONALDISTRICTJUDGES

TheStateGovernmentmayappointoneormoreAditionalDistrictJudgestotheDistrictJudge

AnAdditionalDistrictJudgeshallordinarilyholdhisCourtatthesameplaceastheDistrict

Judge,buthemayholdhisCourtelsewherewithinthedistrict,whenevertheDistrictJudgeshall,

withtheprevioussanctionoftheHighCourt,directhim sotodo.

TheDistrictJudgemayrefertoanyAdditionalDistrictJudgesubordinatetohim anyoriginal

suitsandproceedingsofacivilnature,applicationsorreferencesunderspecialActs,and
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miscellaneousapplications.

TheAdditionalDistrictJudgeshallhavejurisdictiontotrysuchsuitsandtodisposeofsuch

applicationsorreferences.

WhentheAdditionalDistrictJudge’sdecreesandordersinsuchcasesareappealable,the

appealshalllietotheDistrictJudgeortotheHighCourtaccordingastheamountorvalueof

thesubject-matterdoesnotexceedorexceedsonecrorerupees.

AnAdditionalDistrictJudgeshallhavejurisdictiontotrysuchappealsfrom thedecreesand

ordersofthesubordinateCourtsaswouldlietotheDistrictJudgeandasmaybereferredby

him totheAdditionalDistrictJudge.Decreesandorderspassedunderthissectionbyan

AdditionalDistrictJudgeshallhavethesameforceandshallbesubjecttothesamerulesas

regardsprocedureandappealsasdecreesandorderspassedbytheDistrictJudge

TheStateGovernmentmay,bynotificationintheOfficialgazette,investanAdditionalDistrict

JudgewithalloranyofpowersofaDistrictJudgewithinaparticularPartofadistrict,andmay,

bylikenotification,from timetotimedetermineandalterthelimitsofsuchpart.

ThejurisdictionofanAdditionalDistrictJudgesoinvestedshallprotantoexcludethe

jurisdictionoftheDistrictJudgefrom withinthesaidlimits.

EveryAdditionalDistrictJudgesoinvestedshallordinarilyholdhisCourtatsuchplacewithin

thelocallimitsofhisjurisdictionasmaybedeterminedbytheStateGovernment,andmay,with

theprevioussanctionoftheHighCourtholditatanyotherplacewithinsuchlimits.

EveryAdditionalDistrictJudgeshallusethesealoftheDistrictJudgetowhom heisAdditional

DistrictJudge.
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CIVILJUDGES

ThereshallbeineachdistrictsomanyCivilCourtssubordinatetotheDistrictCourtastheState

Governmentshallfrom timetotimedirect:

ProvidedthatforspecialreasonsitshallbelawfulfortheStateGovernmentatanytimetoclose

temporarilyanysuchSubordinateCourt

TheJudgesofsuchSubordinateCourtsshallbeappointedbytheStateGovernmentandshall

becalledCivilJudges.

TheStateGovernmentmay,bynotificationintheOfficialGazette,fix,and,byalikenotification,

from timetotime,alterthelocallimitsoftheordinaryjurisdictionoftheCivilJudges.

TheCivilJudgesshallholdtheirCourtsatsuchplaceorplacesastheStateGovernmentmay

from timetotimeappointwithinthelocallimitsoftheirrespectivejurisdiction

ProvidedthatforspecialreasonsitshallbelawfulfortheStateGovernmenttoorderthataCivil

JudgeshallholdhisCourtataplaceoutsidethelocallimitsofhisjurisdiction.Wherevermore

thanonesuchplaceisappointed,theDistrictJudgeshall,subjecttothecontroloftheHigh

Court,fixthedaysonwhichtheCivilJudgeshallholdhisCourtateachofsuchplaces,andthe

CivilJudgeshallcausesuchdaystobedulynotifiedthroughoutthelocallimitsofhis

jurisdiction.

ThesamepersonmaybetheJudgeofmorethanonesubordinateCourtandmaydisposeof

thecivilbusinessofanyoneofhisCourtsattheheadquartersofanyotherofhisCourtandin

suchcasestheDistrictJudgeshall,subjecttothecontroloftheHighCourt,presecriberulesfor

regulatingthetimeduringwhichtheCivilJudgeshallsitineachCourt.Forthepurposeof

assistingtheJudgeofanysubordinateCourtinthedisposalofthecivilbusinessonhisfile,the

HighCourtmayappointtosuchCourtfrom themembersoftheSubordinateCivilJudicial

ServiceoftheStateoneormoreJointCivilJudgesortheDistrictJudgemay,withtheprevious

sanctionoftheHighCourt,deputetosuchCourttheJudgeofanothersubordinatCourtwithin
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thedistrict.ACivilJudgethusappointedordeputedtoassistintheCourtofanotherCivilJudge

shalldisposeofsuchcivilbusinesswithinthelimitsofhispecuniaryjurisdictionasmay,subject

tothecontroloftheDistrictJudge,bereferredtohim byJudgeofsuchCourt.Hemayalso

disposeoftheCivilbusinessofhisCourtattheplaceofhisdeputationsubjecttothegeneralor

specialordersoftheHighCourtinthisbehalf.

ForthepurposeofthissectiontheprovisionsoftheActapplicabletoCivilJudgesshallbeand

shallbedeemedalwaystohavebeenapplicabletoJointCivilJudges

ProvidedthatnosuchJointCivilJudgeshallhearanddetermineanysuitinstitutedunder

section4ofthe‘DekkhanAgriculturists’ReliefAct,1879,unlessthevalueofthesaidsuitfalls

withinthelimitsofthepecuniaryjurisdictionconferredonhim bythatActTheCivilJudgesshall

beoftwoclasses.

ThejurisdictionofaCivilJudge(SeniorDivision)extendstoalloriginalsuitsandproceedingsof

acivilnature.ThejurisdictionofaCivilJudge(JuniorDivision)extendstoalloriginalsuitsand

proceedingsofacivilnaturewhereinthesubjectmatterdoesnotexceeditsamountorvalue

fivelakhrupees

ProvidedthattheStateGovernmentmayincreasethelimitoffivelakhrupeestosevenlakhfifty

thousandrupeesinthecaseofanyCivilJudge(JuniorDivision)ofnotlessthantenyears'

standingandspeciallyrecommendedinthisbehalfbytheHighCourt.ACivilJudgeso

empoweredshallcontinuetoexercisethispowersolongandasoftenashemayfilltheoffice

ofaCivilJudge(JuniorDivision)withoutreferencetotheDistrictinwhichhemaybeemployed,

unlessthepowersarewithdrawnbytheStateGovernment.

ACivilJudge(SeniorDivision)inadditiontohisordinaryjurisdiction,shallexerciseaspecial

jurisdictioninrespectofsuchsuitsandproceedingsofacivilnature,asmayarisewithinthe

localjurisdictionoftheCourtsinthedistrictpresidedoverbyCivilJudge(JuniorDivision)and

whereinthesubject-matterexceedsthepecuniaryjurisdictionoftheCivilJudge(JuniorDivision)
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asdefinedbysection.

IndistrictstowhichmorethanoneCivilJudge(JuniorDivision)havebeenappointed,the

DistrictJudgetotheordersoftheHighCourt,shallassigntoeachthelocallimitswithinwhich

hissaidspecialjurisdictionistobeexercised.

InallsuitsdecidedbyaCivilJudgeofwhichtheamountorvalueofthesubject-matterexceeds

onecrorerupesstheappealfrom hisdecisionshallbedirecttotheHighCourt.

StateGovernmentmayinvestanyCivilJudge(SeniorDivision)oranyJudgeoftheCourtof

SmallCausesestablishedundertheProvincialSmallCauseCourtsAct,1887,inanyplaceto

whichthissectionextendswithpowertohearappealsfrom suchdecreesandordersof

SubordinateCourtsasmaybereferredtohim bytheJudgeofthedistrict.

DecreesandorderssopassedinappealbyaCivilJudge(SeniorDivision)orJudgeofaCourtof

SmallCausesshallhavethesameforceasifpassedbyadistrictJudge.

TEMPORARYVACANCIES

IntheeventofthedeathoftheDistrictJudgeorofhisabsencefrom hisdistrictonleaveorof

hisbecomingincapableofacting,thefirstinrankoftheJointDistrictJudgeinthedistrict,orin

theabsenceofanyJointDistrictJudgethefirstinrankoftheAdditionalDistrictJudgeinthe

district,orintheabsenceofanyJointDistrictJudgeandAdditionalDistrictJudgethefirstin

rankoftheCivilJudgesinthedistrict,shallassumechargeoftheDistrictCourtwithout

interruptiontohisordinaryjurisdiction,andwhilesoincharge,shallperform thedutiesofa

DistrictJudgewithrespecttothefilingofsuitsandappeals,receivingpleadings,execution

processes,returnofwritsandthelikeandshallalsodisposeoffanyurgentsuit,appealsand

otherproceedings(includinganyapplicationsorreferencesunderanyspecialActs)whichare
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ormaybefiledorpendingbeforetheDistrictJudge.TheJudgeperformingsuchdutiesand

exercisingsuchpowersshallbedesignatedJointDistrictJudge,AdditionalJudgeorCivilJudge,

asthecasemaybe,inchargeofthedistrict,andshallcontinueinsuchchargeuntiltheofficeof

theDistrictJudgemayberesumedorassumedbyanofficerdulyappointedthereto.

AnyDistrictJudgeleavingthesaidstationandproceedingondutytoanyplacewithinhis

districtmaywhereonJointDistrictJudgeisavailabledelegatetoanAdditionalDistrictJudge,

orintheabsenceofanAdditionalDistrictJudgetoCivilJudgeatthesaidstation,thepowerof

performingsuchofthedutiesenumeratedinsection35asmaybeemergent;andsuchofficer

shallbedesignated,AdditionalDistrictJudgeorCivilJudge,asthecasemaybe,inchargeof

thesaidstation.

Intheeventofthedeath,suspensionortemporaryabsenceofanyCivilJudge,theDistrict

JudgemayempowertheJudgeofanySubordinateCourtofthesamedistricttoperform the

dutiesoftheJudgeofthevacatedSubordinateCourt,eitherattheplaceofsuchcourtorhis

ownCourt;butineverysuchcasetheregistersandrecordsofthetwoCourtsshallbekept

distinct.
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MODULE3

THESUITSVALUATIONACT,1887

Object

TheprincipalobjectofthisActistoprescribeasimplemodeofvaluingsuitsrelatingtolandfor

thepurposeofdeterminingthejurisdictionoftheCourtswithrespecttothem.Mostofthose

suitsareofcoursecognisableexclusivelybyCivilCourts.

ItwasbroughttothenoticeoftheGovernmentthat,whiletheCivilCourtsActsoftheseveral

Provinces,withtheexceptionofthatinforceinthePresidencyofMadras,prescribenospecial

rulesforfixingthevalueforjurisdictionofthesubject-matterofland-suits,butsimplydefine

thelimitofthejurisdictionofeachgradeofCourtbythemoneyvalueofthesubjectmatterin

suitthusleavingthemarket-valuetobethestrictlylegalcriterion,apracticehassprungup

generallyintheinferiorCourts,ofacceptingintheabsenceofanyexpressprovisionoflawto

thecontrarythecourt-feevaluationaslaiddowninS.7,para.(v).ofActVIIof1870,for

purposesofjurisdictionalso.

ThegenerallyadmittedresultisthatlandsuitsareundervaluedanddisposedofbyCourtsnot

strictlycompetenttotrythem.InordertoremedythisstateofthingsthepresentBillhasbeen

prepared.Itempowers(S.2)theLocalGovernmenttoframerules,subjecttothesanctionofthe

Governor-GeneralinCouncil,fordeterminingthevalueoflandintheterritoriesunderits

administrationforpurposesofjurisdictioninthesuitsmentionedinS.7,paras.(v)and(vi).and

para.(x)Cl.(d)oftheCourt-feesAct.1870.namely,suitsforpossessionoflandtoenforcea

rightofpre-emption,andforspecificperformanceofanawardrelatingtoland.Theserulesare

tobemadeafterconsultationwiththeHighCourt;andtheBillprovides(S.7)aprocedurefor

thepublicationofproposedrules,sothattheCourtsandthepublicmayhiveanopportunityof
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preferringanyobjectionswhichtheymayhavetothem beforetherulesaremade.TheBill

furtherdeclares(S.3)thatwhereasuitmentionedinpara.Civ)ofS.7,orArt.17ofSch.IIofthe

Court-feesAct,relatestoland.theamountatwhichforpurposesofjurisdictionthereliefsought

inthesuitisvaluedshallnotexceedthevalueofthelandtowhichthesuitrelatesas

determinedbytherulesundertheAct.

Inadditiontotheforegoingprovisionswhichrelateexclusivelytoland-suitsS.4providesthatin

othersuitsinwhichcourtfeesarepayableadvalorem,thevalueforpurposesofjurisdiction

shallbeestimatedinaccordancewiththeruleswhichregulatethevalueforcourt-feepurposes.

Section5oftheBillistakenfrom Sections206-208oftheNorth-WesternProvincesRentAct,

1881,andhasbeeninsertedatthesuggestionofSirCharlesTurner,lateChiefJusticeof

Madras,Itlaysdownaspecialprocedureforcasesinwhichtheobjectionthatasuitwasnot

properlyvaluedforpurposesofjurisdictionistakeninanappellateCourt,anobjectionwhichthe

ActdeclaresmaynotbeentertainedunlessitwastakenintheCourtoffirstinstance.

AnActtoprescribethemodeofvaluingcertainsuitsforthepurposeofdeterminingthe

jurisdictionofCourtswithrespectthereto.WHEREASitisexpedienttoprescribethemodeof

valuingcertainsuitsforthepurposeofdeterminingthejurisdictionofCourtswithrespect

thereto

EXTENTANDCOMMENCEMENT

ThisActextenttowholeofIndiaincludingstateofJammuandKashmir,butdoesnotextentto

territorieswhichimmediatelybefore1November1956wereincludedinpartBstates.

ThisActcomesintoforceonsuchdateonwhichStateGovernmentbynotificationinofficial

Gazettedirects.
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RULEMAKINGPOWER

TheStateGovernmentmaymakerulesfordeterminingthevalueoflandforpurposesof

jurisdictioninthesuitsmentionedintheCourt-feesAct,1870(7of1870),section7,paragraphs

vandvi,andparagraphx,clause(d)

Therulesmaydeterminethevalueofanyclassofland,orofanyinterestinland,inthewholeor

anypartofalocalarea,andmayprescribedifferentvaluesfordifferentplaceswithinthesame

localarea.

VALUATIONOFSUITSRELATINGTOLAND

ItshouldberememberedthatthevalueofasuitforthepurposesoftheCourt-feesAct,1870,

anditsvalueforthepurposesofjurisdictionarenotnecessarilyiden-tical,andarefrequently

verydifferent.Thevalueforthepurposesofcourt-feeisdeterminedbytheCourt-feesAct,1870

(asamended),andforpurposesofjurisdictionbytheSuitsValuationAct,1887,andtherules

madethereunder.Incertainclassesofsuitsthevalueforthepurposesofcourt-feealsocanbe

fixedbyrulesundersection9oftheSuitsValuationAct

PartIoftheActwasextendedtothisStatebyCentralGovernment,HomeDepartment,

NotificationNo.210,datedthe20thFebruary,1889,andthePunjabGovernmenthasmaderules

undersection3oftheActdeterminingthevalueoflandandofcertainintereststherein,for

purposesofjurisdictioninthesuitsmentionedintheCourt-feesAct,1870,section7,paragraph

(v)and(vi)andparagraph(x),clause(d),whicharerepublishedinPartDofthisChapter.

Norestrictionsundersection3,sub-section(2),ofSuitsValuationActhavebeenimposedasto

theclassesoflandtowhichtherulesapply,orastothelocalextentoftheiroperation,andthey

apply,thereforetoalllandgenerallythroughouttheState,whetherassessedtolandrevenueor

not.

Section4oftheSuitsValuationActprovidesthat,whereasuitmentionedintheCourt-feesAct,

section7,paragraph(iv),orScheduleII,Article17or22,relatestolandoraninterestinland,of
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whichthevaluehasbeendeterminedbytherulesmadeundersection3,theamountatwhich

thereliefsoughtinthesuitisvaluedforpurposesofjurisdictionshallnotexceedthevalueof

thelandorinterestasdeterminedbythoserules

ThesuitsfallingundertheCourt-feesAct,section7,paragraphs(i,ii,iii,iv,vii,viii,x)(a),(b),and

(c),and(xi),(a)to(f),inclusive,areeithersuchasarebsubjecttoanadvalorem court-fee,in

regardtowhichthevalueforthepurposesofcomputingthecourt-feeandthevalueforthe

purposeofdeterminingjurisdictionare,undersection8oftheSuitsValuationAct,1887,the

same;orsuitsdealtwithbydirectionsmadebytheHighCourtundersection9oftheSuits

ValuationAct.

Section8oftheSuitsValuationActgivesthegeneralruleasstatedabove,butwhenthevalue

ofasuitforpurposesofjurisdictionandcourt-feesisdeterminedbyrulesundersection9,(ibid)

thevalueasdeterminedbytherulesmustbeaccepted.

Inordertoguardagainstmistakesastothevalueofasuitforpurposesofjurisdictionandof

court-fees,respectively,everyplaintoughtuponitsfacetoshowthevalueforpurposesof

jurisdictionaswellasthevalueforthepurposeofcomputingcourt-fees.Theformer

informationisrequisiteinorderthattheCourtmaydeterminewhethertheplaintshouldbe

returnedunderOrderVII,Rule10,oftheCodeofCivilProcedure.Whenaplaintomitstodisclose

thevalueofthesuitforthepurposesofjurisdiction,thepersonpresentingitshouldbe

questioned,andhisanswerrecordedontheplaint,unlessheconsentstoamenditthenand

there.

Specialcareisnecessarywithrespecttocasesfallingundertheprovisionsofsection7,

paragraph(iv)andScheduleII,Article17,oftheCourt-feesAct,invaluingsuitsforthepurposes

ofjurisdictionandcourt-fees.Atableshowingthevalueofdifferentclassesofsuitsfor

purposesofjurisdictionandcourt-fees,followingtheclassificationofsuitsintheCourtfees

Act,hasbeenpreparedandattachedtothisChapter.Itmustbeclearlyunderstood,however,

thatthistableinitselfhasnolegalforce,andthatitismerelyintendedforreadyreferencebe
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theCourtsindealingwithquestionsofvalue.

VALUATIONOFSUITS

SuitforthepurposesoftheCourt-feesAct,1870,anditsvalueforthepurposesofjurisdiction

arenotnecessarilyidenticalandarefrequentlyverydifferent.Asuittobevaluedforfollowing

twopurposes:

(1)fordeterminingthepecuniaryjurisdictionofthecourtinwhichtheSuitshallbefiled,and(2)

forfixationofcourtfeetobepaid.

ValuationforJurisdictionregulatedby–SuitValuationAct1887

Inordertoguardagainstmistakesastothevalueofasuitforpurposesofjurisdictionandof

court-fees,respectively,everyplaintoughtuponitsfacetoshowthevalueforpurposesof

jurisdictionaswellasthevalueforthepurposeofcomputingcourt-fees.Theformer

informationisrequisiteinorderthattheCourtmaydeterminewhethertheplaintshouldbe

returnedunderOrderVII,Rule10,oftheCodeofCivilProcedure.Whenaplaintomitstodisclose

thevalueofthesuitforthepurposesofjurisdiction,thepersonpresentingitshouldbe

questioned,andhisanswerrecordedontheplaintunlessheconsentstoamenditthenand

there.

Section4oftheSuitsValuationActprovidesthat,whereasuitmentionedintheCourt-feesAct,

section7,paragraph(iv),orScheduleII,Article17or22,relatestolandoraninterestinland,of

whichthevaluehasbeendeterminedbytherulesmadeundersection3,theamountatwhich

thereliefsoughtinthesuitisvaluedforpurposesofjurisdictionshallnotexceedthevalueof

thelandorinterestasdeterminedbythoserules.



25

VALUATIONOFSUITSINAPPEALS

AppellateCourt:Notwithstandinganythingin[section99oftheCodeofCivilProcedure,1908,]

anobjectionthatbyreasonoftheover-valuationorunder-valuationofasuitorappealaCourtof

firstinstanceorlowerappellateCourtwhichhadnojurisdictionwithrespecttothesuitor

appealexercisedjurisdictionwithrespecttheretoshallnotbeentertainedbyanappellateCourt

unless-

(a)theobjectionwastakenintheCourtofthefirstinstanceatorbeforethehearingatwhich

issueswerefirstframedandrecorded,orinthelowerappellateCourtinthememorandum of

appealtothatCourt,or

(b)theappellateCourtissatisfied,forreasonstoberecordedbyitinwriting,thatthesuitor

appealwasover-valuedorunder-valued,andthattheover-valuationorunder-valuationthereof

hasprejudiciallyaffectedthedisposalofthesuitorappealonitsmerits.

(2)Iftheobjectionwastakeninthemannermentionedinclause(a)ofsub-section(1),butthe

AppellateCourtisnotsatisfiedastoboththemattersmentionedinclause(b)ofthatsub-

sectionandhasbeforeitthematerialsnecessaryforthedeterminationoftheothergroundsof

appealtoitself,itshalldisposeoftheappealasiftherehadbeennodefectofjurisdictioninthe

CourtofthefirstinstanceorlowerappellateCourt.

(3)IftheobjectionwastakeninthatmannerandtheappellateCourtissatisfiedastoboth

thosemattersandhasnotthosematerialsbeforeit,itshallproceedtodealwiththeappeal

undertherulesapplicabletotheCourtwithrespecttothehearingofappeals;butifitremands

thesuitorappeal,orframesandrefersissuesfortrial,orrequiresadditionalevidencetobe

taken,itshalldirectitsordertoaCourtcompetenttoentertainthesuitorappeal.

(4)TheprovisionsofthissectionwithrespecttoanappellateCourtshall,sofarastheycanbe

madeapplicable,applytoaCourtexercisingrevisionaljurisdictionunder2[section115ofthe

CivilProcedureCode,1908,]orotherenactmentsforthetimebeinginforce
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MODULE4

THEMAHARASHTRACOURTFEESACT1959

AnActtoconsolidateandamendthelawrelatingtofeestakenincourtsandpublicofficesand

feestakeninrespectofcertainmattersintheStateofBombay,otherthanfeesfallingunder

entries77and96ofListIintheSeventhScheduletotheConstitutionofIndia.

Whereasitisexpedienttoconsolidateandamendthelawrelatingtofeestakeninthecourts

andpublicofficesandfeestakeninrespectofcertainmattersintheStateofBombay,other

thanfeesfallingunderentries77and96ofListIintheSeventhScheduletotheConstitutionof

India;

ItextendstothewholeoftheStateofMaharashtra

Itshallcomeintoforceonsuch[date]astheStateGovernmentmay,bynotificationinthe

OfficialGazette,appoint.

TheprovisionsofthisActshallnotapplytofeesorstampsrelatingtodocumentspresentedor

tobepresentedbeforeanyofficerservingundertheCentralGovernment.

Intheabsenceofanyspecificprovisiontothecontrary,nothinginthisActshallaffectany

speciallawnowinforcerelatingtofeestakeninthecourtsandpublicoffices.

DEFINITIONS

InthisAct,unlessthecontextotherwiserequires:-

(a)"ChiefControllingRevenueAuthority"meanssuchofficerastheStateGovernmentmay,by

notificationintheOfficialGazette,appointinthisbehalfforthewholeoranypartoftheStateof
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Maharashtra

(b)"Collector"includesanyofficerauthorisedbytheChiefControllingRevenueAuthorityto

perform thefunctionsofaCollectorunderthisAct

(c)"plaint"includesawrittenstatementpleading,aset-offorcounter-claim

MEANINGOFCOURTFEES

Courtcosts(alsocalledlawcostsinEnglishprocedure)arethecostsofhandlingacase,which,

dependingonlegalrules,mayormaynotincludethecostsofthevariouspartiesinalawsuitin

additiontothecostsofthecourtitself.Courtcostscanreachveryhighamounts,oftenfar

beyondtheactualmonetaryworthofacase.Casesareknowninwhichonepartywonthecase,

butlostmorethanthemonetaryworthincourtcosts.Courtcostsmaybeawardedtooneor

bothpartiesinalawsuit,ortheymaybewaived.

BASICRULESFORCOURTFEESCALCULATION

ThedraftingofthisActissomewhatunscientificanditsinterpretationcertainlygivessome

difficulty.Thefollowingrulesofconstructionarededucedfrom decidedcases:-

1.Afiscalstatute,liketheCourt-feesAct,mustbestrictlyconstrued.Liabilityoradditional

liabilitycannotbeimposedonthesubjectexceptbyclearandunambiguousterms.Inother

words,unlessthelanguageoftheActisclearandunambiguoussoastoentitletheCourtsto

levyhigherdutyonarelief,itmustbeconstruedverystrictly,andnotinamannerthatwould

resultindemandingmorecourt-feeforalessvaluableclaim.

2.Incaseofdoubt,ataxingstatuteshouldbeconstruedinfavourofthesubject.

3.Iftwoconstructionsofafinalenactmentareequallypossibleandreasonable,the
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constructionmorefavourabletothesubjectbeenforced.

InNewIndiaSugarMillsLtd.v.Commr.SalesTaxBihar,AIR1963SC1207,itwasobserved-It

isalsoarecognisedruleofinterpretationofstatutesthattheexpressionsusedthereinshould

ordinarilybeunderstoodinasenseinwhichtheybestharmonisewiththeobjectofthestatute

andwhicheffectuatetheobjectofthelegislature.

3-A.TheprovisionsoftheCourt-feesActmustbeinterpretedstrictlyandanydemandofcourt-

feewhichmustnecessarilybedeemedtobeinfurtheranceoftheprovisionsoftheActmustbe

strictlyscrutinised.

InCollectorofCustoms,Barodav.DigvijaySinghJiSpinning&WeavingMills,AIR1961SC1549,

itwasobserved-Inconstruingastatute,therearetwowell-establishedrules-

(i)Wherethewordsofastatuteareinthemselvespreciseandunambiguous,nomoreis

necessarythantoexpoundthosewordsintheirnaturalandordinarysense.Thewords

themselvesinsuchcasebestdeclaretheintentionofthelegislature.

(ii)Wherealternativeconstructionsareequallyopen,thatalternativeistobechosenwhichwill

beconsistentwiththesmoothworkingofthesystem,whichthestatutepurportstobe

regulating,andthatalternativeistoberejected,whichwillintroduceuncertainty,friction,or

confusionintotheworkingofthesystem

QUESTIONASTOCOURTFEES

Thequestionofcourt-feeshouldbedeterminedattheearliestpossibleopportunity.If,on

examiningtheplaint,theCourtfindsthatthereliefclaimedisunder-valued,itshouldrequirethe

plaintifftocorrectthevaluationwithinatimetobefixedbytheCourt,andifhefailstodoso,the

plaintshouldberejectedunderOrder7,Rule11oftheCodeofCivilProcedure.Ifthematter

requiresinvestigation,theCourtshouldrecordtheevidenceofthepartiesbearingonthepoint
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andifitfindsthatthecourt-feepaidisinsufficient,itshouldstayfurtherproceedingsinthesuit

andrequiretheplaintifftomakegoodthedeficiencywithinaspecifiedtimeandonhisfailureto

doso,itshoulddismissthesuitunderSection10,Court-feesAct.

Determinationofthenatureofsuits.-Itistheallegationintheplaintthatdeterminesthecourt-

feepayableinasuit.Itisnottobedetermineduponthepleastakenbythedefendant,butupon

theframe,thescope,theintentionandtheobjectoftheplaintiff.Whilevaluingasuit,attention

istobeconfinedtotheplaintaloneandshouldnotbepaidtoothercircumstances

subsequentlyinfluencingthejudgmentoftheCourt,astothevalueofthereliefsought.

Forpurposesofcalculationofcourt-fee,theCourtmusttaketheallegationsintheplainttobe

primafaciecorrect,andaplaintiffisentitledtoinsistthatthecourt-feeshouldbeassessedon

thebasisonwhichhehasframedhisplaintalthoughtheremightberoom forsuspicionthatthe

plainthasbeensodraftedastoavoidinconvenientfactsandthepaymentofahighercourt-fee.

SupremeCourtinS.Chettiarv.R.Chettiar,AIR1958SC245hasobservedthatquestionofcourt

-feemustbeconsideredinthelightofallegationsmadeintheplaintanditsdecisioncannotbe

influencedbyeitherthepleainwrittenstatementorthefinaldecisionofthesuitonmerits.

MODESOFCOMPUTATIONOFCOURTFEES

modeofcomputationofthecourt-feespayableinthevariousclassesofsuitsandappeals

mentionedinit.Itcontemplatesthreemodesofvaluationofthesubject-matterofasuit,which

areasfollows:-

1)Valuationaccordingtoitsactualormarketvalue,inotherwords,themarketvalueofthe

subject-matterdeterminestheamountofcourt-feepayable.

2)Byascribingtothesubject-matteranartificialvaluebasedsimplyoncertainfixedrulesof

calculation.
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3)Notionalvaluation,orvaluationattheoptionoftheplaintiff,thatistosay,byrequiringthe

plaintiffhimselftovaluethereliefheseeks.

Section7hastobereadalongwiththeSchedules.SchedulesIandIIendeavourtogivea

comprehensiveclassificationofthevariouskindsofsuitswithreferencetotheseheadsof

classification.TheseSchedulesalsoprovidesthattheproperfeespayableonsomedocuments

shallvaryaccordingtothecourtsinwhichtheyarefiledandthatinregardtoothersthereshall

benosuchvariance.Again,inScheduleII,itismentionedthatplaintsandappealsinthesuits

thereinspecifiedshallbearthefixedfeesprescribed,whileinScheduleIarespecifiedvarious

suitsinwhichtheplaintsandappealsshallbearanadvalorem fee.Section7isahandleforthe

applicationoftheSchedulesoftheAct.

COMPUTATIONOFCOURTFEES

NodocumentofanyofthekindsspecifiedaschargeableinthefirstorsecondScheduletothis

Actannexedshallbefiled,exhibitedorrecorded,inanyCourtofJustice,orshallbereceivedor

furnishedbyanypublicofficer,unlessinrespectofsuchdocumenttherehasbeenpaidafeeof

anamountnotlessthanthatindicatedbyeitherofthesaidSchedulesastheproperfeefor

suchdocument.

(2)Whenanydifferencearisesbetweentheofficerwhosedutyitistoseethatanyfeeispaid

underthisActandanysuitororhispleader,astothenecessityofpayingafeeortheamount

thereof,thequestionshall,whenthequestionarisesintheHighCourt,bereferredtothetaxing

officerwhosedecisionthereonshallbefinal,subjecttorevision,onanapplication,madewithin

1[thirtydays]from thedateofthedecision,bythesuitororhispleaderorsuchofficerasmaybe

appointedinthisbehalfbytheStateGovernment,bytheChiefJusticeorbysuchJudgeofthe

HighCourtastheChiefJusticeshallappointeithergenerallyorspeciallyinthisbehalf.
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(3)WhenanysuchdifferencearisesintheCityCivilCourt,Bombay,thequestionshallbe

referredtotheRegistraroftheCityCivilCourtwhosedecisionshallbefinal,subjecttorevision,

onanapplication,madewithin1[thirtydays]from thedateofthedecision,bytheparty

concernedorsuchofficerasmaybeappointedinthisbehalfbytheStateGovernment,bythe

PrincipalJudgeorsuchotherJudgeofthesaidCourtasthePrincipalJudgeshallappointeither

generallyorspeciallyinthisbehalf.

TheamountoffeepayableunderthisActinthesuitsnexthereinaftermentionedshallbe

computedasfollows:—

(i)Insuitsformoney(includingsuitsfordamagesorcompensation,orarrearsofmaintenance,

ofannuities,orofothersumspayableperiodically)—accordingtotheamountclaimed;

(ii)Insuitsformaintenance(withorwithoutaprayerforthecreationofacharge)andfor

annuitiesorothersumspayableperiodicallyaccordingtothevalueofthesubjectmatterofthe

suit,andsuchvalueshallbedeemedtobe,inthecaseofasuitformaintenance,theamount

claimedtobepayableforoneyearandinanyothercase,tentimessuchamount:

Providedthatifinasuitformaintenancetheplaintiffobtainsadecreeformaintenancethe

defendantshallbeliabletomakegoodthedeficit,ifany,betweenthefeepayableontentimes

theamountawardedforoneyearandthefeealreadypaidbytheplaintiff;andtheamountof

suchdeficitshall,withoutprejudicetoanyothermodeofrecovery,berecoverableasanarrear

oflandrevenue;

(iii)Insuitsformoveablepropertyotherthanmoney,wherethesubjectmatterhasamarket-

value—accordingtosuchvalueatthedateofpresentingtheplaint;

(iv)(a)Insuitsfordeclarationtoobatinadjudicationagainstrecoveryofmoneyfrom the

plaintiff,whethertherecoveryisaslandrevenueorarrearsoflandrevenueortaxordutyor

cessorfeeorfineorpenaltyorunderanydecreeororderofacourtoranycertificateoraward

otherthanundertheArbitrationAct,1940,orinanyothermanner-onefourthofadvalorem fee
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leviableontheamountsoughttoberecoveredaccordingtothescaleprescribedunderArticle1

ofScheduleIwithminimum feeofsixtyrupees)Insuitsfordeclarationsimilartothosefalling

undersub-paragraph(a)inrespectofmoveableproperty—onefourthofadvalorem feeleviable

onthevalueofthemoveablepropertysubjecttotheminimum feeasundersub-paragraph(a):

Providedthatwheninadditionanyconsequentialreliefotherthanpossessionissought,the

amountoffeeshallbeone-halfofadvalorem feeleviableonthevalueofsuchproperty:

Providedfurtherthatwhentheconsequentialreliefsalsosoughtincludeareliefforpossession

theamountoffeeshallbethefulladvalorem feeleviableonsuchvalue;

(c)Insuitsfordeclarationofthestatusofplaintiff,towhichremuneration,honorarium,grant,

salary,income,allowanceorreturnisattached,one-fourthofadvalorem feeleviableonthe

emolumentsorvalueofreturnforoneyear:Providedthat,wheninadditionanyconsequential

reliefotherthanpossessionissoughttheamountoffeeshallbeone-halfofadvalorem feeon

suchemolumentsorvalueofreturn:

Providedfurtherthatwhentheconsequentialreliefsalsosoughtincludeareliefforpossession

theamountoffeeshallbethefulladvalorem feeonsuchemolumentsorvalueofreturn;

(d)Insuitsfordeclarationinrespectofownership,ornatureoftenancy,title,tenure,right,lease,

freedom orexemptionfrom,ornon-liabilityto,attachmentwithorwithoutsaleorother

attributes,ofimmoveableproperty,suchasadeclarationthatcertainlandispersonalproperty

oftheRulerofanyformerIndianStateorpublictrustpropertyorpropertyofanyclassor

community—one-fourthofadvalorem feeleviableforasuitforpossessiononthebasisoftitle

ofthesubject-matter,subjecttoaminimum feeofonehundredrupees

MODEOFLEVYCOURTFEES

AllfeesshallbechargedandcollectedunderthisActattherateinforceonthedateonwhich
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thedocumentchargeabletocourt-feeisorwaspresented..Allfeesreferredtoinsection3or

chargeableunderthisActshallbecollectedbystampsore-payment.]

ThestampsusedtodenoteanyfeeschargeableunderthisActshallbeimpressedoradhesive

orpartlyimpressedorpartlyadhesive,astheStateGovernmentmay,bynotificationinthe

OfficialGazettefrom timetotime,direct.

TheStateGovernmentmay,from timetotime,makerulesforregulating—

(a)thesupplyofstampstobeusedunderthisAct;

(b)thenumberofstampstobeusedfordenotinganyfeechargeableunderthisAct;

(c)therenewalofdamagedorspoiledstamps,2[***];

(d)thekeepingaccountsofallstampsusedunderthisAct,

Themannerofpaymentofcourt-feeandrefundthereofbye-payment]:

Providedthatinthecaseofstampsusedundersection3intheHighCourt,suchrulesshallbe

made,withtheconcurrenceoftheChiefJusticeofsuchCourt.

AllsuchrulesshallbepublishedintheOfficialGazette,andshallthereuponhavetheforceof

law.

NodocumentwhichoughttobearastampunderthisActshallbeofanyvalidity,unlessand

untilitisproperlystamped.But,ifanysuchdocumentisthroughmistakeorinadvertence

received,filedorusedinanyCourtorofficewithoutbeingproperlystamped,thepresiding

Judgeortheheadoftheoffice,asthecasemaybe,or,inthecaseoftheHighCourt,anyJudge

ofsuchCourt,may,ifhethinksfit,orderthatsuchdocumentbestampedashemaydirect;and,

onsuchdocumentbeingstampedaccordingly,thesameandeveryproceedingrelativethereto

shallbeasvalidasifithadbeenproperlystampedinthefirstinstance.Whereanysuch

documentisamendedinordermerelytocorrectamistakeandtomakeitconform tothe
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originalintentionoftheparties,itshallnotbenecessarytoimposeafreshstamp.

NodocumentrequiringastampunderthisActshallbefiledoracteduponinanyproceedingin

anyCourtorofficeuntilthestamphasbeencancelled.SuchofficerastheCourtortheheadof

officemayfrom timetotimeappointshall,onreceivinganysuchdocument,forthwitheffect

suchcancellationbypunchingoutthefigure-headsoastoleavetheamountdesignatedonthe

stampuntouched,andthepartremovedbypunchingshallbeburntorotherwisedestroyed:

Providedthat,wherecourt-feeispaidbye-payment,theofficercompetenttocancelstampshall

verifythegenuinenessofthepaymentandaftersatisfyinghimselfthatthecourt-feeispaid,

shalllocktheentryinthecomputerandmakeanendorsementunderhissignatureonthe

documentthatthecourt-feeispaidandtheentryislocked.

PROCESSFEES

TheHighCourtshallmakerulesastothefollowingmatters:—

(i)thefeeschargeableforservingandexecutingprocessesissuedbysuchCourtinitsappellate

jurisdiction,andbytheotherCivilandRevenueCourtestablishedwithinthelocallimitsofsuch

jurisdiction;

(ii)thefeeschargeableforservingandexecutingprocessesissuedbytheCriminalCourts,

establishedwithinsuchlimitsinthecaseofoffencesotherthanoffencesforwhichpolice

officersmayarrestwithoutawarrant;and

(iii)theremunerationofthepeonsandallotherpersonsemployedbyleaveofaCourtinthe

serviceorexecutionofprocesses.TheHighCourtmayfrom timetotimealterandaddtothe

rulessomade.

Allsuchrules,alterationsandadditionsshall,afterbeingconfirmedbytheStateGovernment,be

publishedintheOfficialGazette,andshallthereuponhavetheforceoflaw.
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AtableintheEnglishandregionallanguages,showingthefeeschargeableforsuchserviceand

execution,shallbeexposedtoviewinaconspicuouspartofeachCourt.

SubjecttorulestobemadebytheHighCourtandapprovedbytheStateGovernment,every

DistrictJudge,thePrincipalJudgeoftheBombayCityCivilCourtandeveryMagistrateofa

Districtshallfix,andmayfrom timetotimealterthenumberofpeonsnecessarytobe

employedfortheserviceandexecutionofprocessesissuedoutofhisCourt,andeachofthe

Courtssubordinatethereto,andforthepurposesofthissection,everyCourtofSmallCauses

establishedundertheProvincialSmallCauseCourtsAct,1887,shallbedeemedtobe

subordinatetotheCourtoftheDistrictJudge.

MULTIFARIOUSSUIT

Whereasuitembracestwoormoredistinctsubjects,theplaintormemorandum ofappealshall

bechargeablewiththeaggregateamountofthefeestowhichtheplaintsormemorandaof

appealinsuitembracingsepartelyeachofsuchsubjectswouldbeliableunderthisAct.

Nothingintheformerpartofthissectionshallbedeemedtoaffectthepowerconferredbythe

CodeofCivilProcedure,1908,ScheduleI,OrderII,rule6.
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MODULE5

THEREGISTRATIONACT1908

TheRegistrationAct,1908isaConsolidatingActandnotanAmendingAct.Itextendstothe

wholeofIndiaexcepttheStateofJammuandKashmir.ThePreambleoftheActstates"AnAct

toconsolidatethatenactmentsrelatingtotheRegistrationofDocuments".Theobjectofsuch

consolidationisthereductionintoasystematicform ofthewholeprovisionscontainedin

numberofstatuesrelatingtotheRegistrationofdocuments.Registrationsystem wasalmost

unknowntotheIndianpeopleduetotheloftyethics.Buttimegraduallybegantochangeand

theneedforcompulsoryregistrationwasfelt,especiallyinthedecliningMoghulperiodofthe18

thCenturysothatnoonecouldclaim anyinterestonanyforgeddocumentorSanadduringor

ontheeveoftheBritishRule.Provinciallawswerepassedfrom timetotimeforthe

establishmentofofficesofregistration.

ByActVIIIof1871,theofficeoftheRegistrarGeneralwasabolishedunderthealtered

designationof"InspectorGeneralofRegistration"asanofficeofrecordandregistryandthe

limitationofthedutiestoInspectionandGeneralSuperintendence.

Afterseveralamendments,thepresentRegistrationAct(XVIof1908)cameintoforceon1st

January1908.Theprovisionsrelatingtotheregistrationofdocumentswerescatteredaboutin

sevenenactmentsandtheobjectofpassingofthisActwastocollecttheseprovisionsand

incorporatethem inoneAct.Evenafterthatithasgonethroughseveralamendmentsandthe

RegistrationAct,1908wasadaptedwithsomechangesfinally.

Theobjectsofthelawofregistrationare:

1)toprovideconclusiveguaranteeofthegenuinenessofdocument

2)toaffordpublicitytotransactions

3)topreventfrauds
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4)toaffordfacilityofascertainingwhetherapropertyhasalreadybeendealtwithand

5)toaffordsecurityoftitledeedsandfacilityofprovingtitlesincasetheoriginaldeedsarelost

ordestroyed.Butregistrationdoesnoteffecttothefollowing:-

6)Registrationisnotbyitselfabsoluteproofoftheexecutionofadocument

7)mereregistrationdoesnotprovetitlenorprovebonafides;

8)registrationdoesnotconfervalidityuponaninstrumentwhichisotherwiseultraviresor

illegalorfraudulent.ThereareXVpartsand91sectionsintheRegistrationAct,whichdealswith

theRegistrationEstablishment,registrabledocuments–compulsory&optionalregistration,

timeforpresentationofdocuments;presentingdocumentsforregistration,enforcingthe

appearanceoftheexecutantsandwitnesses,presentingwillsandauthoritiestoadopt,deposit

ofwills,effectsofregistrationandnon-registration,thedutiesandpowersofRegistering

officers,refusaltoregisteretc.

AUTHORITIESUNDERREGISTRATIONACT

 Inspector–GeneralofRegistration–

TheStateGovernmentshallappointanofficertobetheInspector-GeneralofRegistrationfor

theterritoriessubjecttosuchGovernment;

ProvidedthattheStateGovernmentmay,insteadofmakingsuchappointment,directthatallor

anyofthepowersanddutieshereinafterconferredandimposedupontheInspector-General

shallbeexercisedandperformedbysuchofficerorofficers,andwithinsuchlocallimits,asthe

StateGovernmentappointsinthisbehalf.

AnyInspector-GeneralmayholdsimultaneouslyanyotherofficerundertheGovernment.

TheStateGovernmentmayappointoneormoreAdditionalInspectorsGeneralofRegistration



38

andDeputyInspectors-GeneralofRegistrationfortheterritoriessubjecttosuchGovernment

andmayprescribethedutiesofsuchofficersandauthorisethem toexerciseandperform allor

anyofthepowersanddutiesoftheInspector-GeneralofRegistration.

 Districtandsub-district–

ForthepurposesofthisAct,theStateGovernmentshallform districtsandsub–districts,and

shallprescribe,andmayalter,thelimitsofsuchdistrictsandsub-districts.

Thedistrictsandsub-districtsformedunderthissection,togetherwiththelimitsthereof,and

everyalterationofsuchlimits,shallbenotifiedintheOfficialGazette.Everysuchalterationshall

takeeffectonsuchdayafterthedateofthenotificationasisthereinmentioned.

 RegistrarsandSubRegistrars-

TheStateGovernmentmayappointsuchpersonswhetherpublicofficersornot,asitthinks

proper,tobeRegistraroftheseveraldistrictsandtobeSub-Registrarsoftheseveralsub-

districts,formedasaforesaid,respectively.

ProvidedthattheStateGovernmentmaydelegate,subjecttosuchrestrictionsandconditions

asitthinksfit,totheInspector-GeneralofRegistration,thePowerofappointing,Sub-Registrars.)

 AdditionalRegistrar.

TheStateGovernmentmay,byorder,alsoappointanypublicofficerasanAdditionalRegistrar,

toassisttoRegistrar,oranytwoormoreRegistrars,specifiedintheorderandmayauthorise

suchAdditionalRegistrarstoexerciseandperform alloranyofthepowersanddutiesofthe

RegistrarunderthisAct.)
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 OfficesofRegistrarandSubRegistrar

TheStateGovernmentshallestablishinverydistrictanofficetobestyledtheofficeofthe

Registrarandineverysub-districtanofficeorofficestobestyledtheofficeoftheSubRegistrar

ortheofficesoftheJointSub-Registrars.

TheStateGovernmentmayamalgamatewithanyofficeofaRegistraranyofficeofaSub-

RegistrarsubordinatetosuchRegistrar,andmayauthorizeanySub-Registrarwhoseofficehas

beensoamalgamatedtoexerciseandperform,inadditiontohisownpowersandduties,allor

anyofthepowersanddutiesoftheRegistrartowhom heissubordinate:

 AssistantInspector-GeneralofRegistration

TheStateGovernmentmayalsoappointofficers,tobecalled(AssistantInspector-Generalof

Registration),andmayprescribethedutiesofsuchofficers.

Everysuch(AssistantInspector-General)shallbesubordinatetotheInspector-General

ABSENCEINOFFICE

AbsenceofRegistrarorvacancyinhisoffice.–(1)WhenanyRegistrar,otherthantheRegistrar

ofadistrictincludingapresidencytown,isabsentotherwisethatondutyinhisdistrictorwhen

hisofficeistemporarilyvacant,anypersonwhom theInspector-Generalappointsinthisbehalf,

or,indefaultofsuchappointment,thejudgeoftheDistrictCourtwithinthelocallimitsofwhose

jurisdictiontheRegistrar'sofficeissituate,shallbetheRegistrarduringsuchabsenceoruntil

theStateGovernmentfillsupthevacancy.

WhentheRegistrarofadistrictincludingapresidencytownisabsentotherwisethanondutyin

hisdistrict,orwhenhisofficeistemporarilyvacant,anypersonwhom theInspectorGeneral
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appointsinthisbehalfshallbetheRegistrarduringsuchabsence,oruntiltheStateGovernment

fillsupthevacancy.

AbsenceofRegistrarondutyinhisdistrict.–WhenanyRegistrarisabsentfrom hisofficeon

dutyinhisdistricthemayappointandSub-Registrarorotherpersoninhisdistricttoperform

duringsuchabsence,allthedutiesofaRegistrarexceptthosementionedinSections68and72.

AbsenceofSubRegistrarorvacancyinhisoffice.–WhenanySubRegistrarisabsent,orwhen

hisofficeistemporarilyvacant,anypersonwhom theRegistrarofthedistrictappointsinthis

behalfshallbeSub-Registrarduringsuchabsence,oruntil,thevacancyisfilledup

SEALANDREGISTERBOOKS

Sealofregisteringofficers

TheseveralRegistrarsandSubRegistrarsshalluseasealbearingthefollowinginscriptionin

EnglishandinsuchotherlanguageastheStateGovernmentdirects:

"ThesealoftheRegistrar(oroftheSubRegistrar)of.............."

Register-booksandfireproofboxes.

TheStateGovernmentshallprovidefortheofficeofeveryregisteringofficerthebooks

necessaryforthepurposesofthisAct.Thebookssoprovidedshallcontaintheformsfrom

timetotimeprescribedbytheInspector-GeneralwiththesanctionoftheStateGovernment,and

thepagesofsuchbooksshallbeconsecutivelynumberedinprint,andthenumberofpagesin

eachbookshallbecertifiedonthetitlepagebytheofficerbywhom suchbooksareissued.

TheStateGovernmentshallsupplytheofficeofeveryRegistrarwithafire-proofbox,andshall

ineachdistrictmakesuitableprovisionforthesafecustodyoftherecordsconnectedwiththe

registrationofdocumentsinsuchdistrict
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COMPULSORYREGISTRATIONOFDOCUMENT

Documentsofwhichregistrationiscompulsory

(1)Thefollowingdocumentsshallberegistered,ifthepropertytowhichtheyrelateissituatein

adistrictinwhich,andiftheyhavebeenexecutedonorafterthedateonwhich,ActNo.XVIof

1864,ortheIndianRegistrationAct,1866,ortheIndianRegistrationAct,1871,ortheIndian

RegistrationAct,1877orthisActcameorcomesintoforce,namely:-

(a)instrumentsofgiftofimmovableproperty;

(b)othernon-testamentaryinstrumentswhichpurportoroperatetocreate,declare,assign,limit

orextinguish,whetherinpresentorinfuture,anyright,titleorinterest,whethervestedor

contingent,ofthevalueofonehundredrupees,andupwards,toorinimmovableproperty;

(c)non-testamentaryinstrumentswhichacknowledgethereceiptorpaymentofany

considerationonaccountofthecreation,declaration,assignment,limitationorextinctionofany

suchright,titleorinterest;and

(d)leasesofimmovablepropertyfrom yeartoyear,orforanyterm exceedingoneyear,or

reservingayearlyrent;

(e)non-testamentaryinstrumentstransferringorassigninganydecreeororderofacourtorany

awardwhensuchdecreeororderorawardpurportsoroperatestocreate,declare,assign,limit

orextinguish,whetherinpresentorinfuture,anyright,titleorinterest,whethervestedor

contingent,ofthevalueofonehundredrupeesandupwards,toorinimmovableproperty:

PROVIDEDthattheStateGovernmentmay,byorderpublishedintheOfficialGazette,exempt

from theoperationofthissub-sectionanyleasesexecutedinanydistrict,orpartofadistrict,

thetermsgrantedbywhichdonotexceedfiveyearsandtheannualrentreservedbywhichdo

notexceedfiftyrupees.

(2)Nothinginclauses(b)and(c)ofsub-section(1)appliesto-
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(i)anycomposition-deed;or

(ii)anyinstrumentrelatingtosharesinajointStockCompany,notwithstandingthattheassets

ofsuchcompanyconsistinwholeorinpartofimmovableproperty;or

(iii)anydebentureissuedbyanysuchcompanyandnotcreating,declaring,assigning,limitingor

extinguishinganyright,titleorinterest,toorinimmovablepropertyexceptinsofarasitentitles

theholdertothesecurityaffordedbyaregisteredinstrumentwherebythecompanyhas

mortgaged,conveyedorotherwisetransferredthewholeorpartofitsimmovablepropertyor

anyinterestthereintotrusteesupontrustforthebenefitoftheholdersofsuchdebentures;or

(iv)anyendorsementuponortransferofanydebentureissuedbyanysuchcompany;or

(v)anydocumentnotitselfcreating,declaring,assigning,limitingorextinguishinganyright,title

orinterestofthevalueofonehundredrupeesandupwardstoorinimmovableproperty,but

merelycreatingarighttoobtainanotherdocumentwhichwill,whenexecuted,create,declare,

assign,limitorextinguishanysuchright,titleorinterest;or

(vi)anydecreeororderofacourt13[exceptadecreeororderexpressedtobemadeona

compromiseandcomprisingimmovablepropertyotherthanthatwhichisthesubject-matterof

thesuitorproceeding;]or

(vii)anygrantofimmovablepropertybygovernment;or

(viii)anyinstrumentofpartitionmadebyarevenue-officer;or

(ix)anyordergrantingaloanorinstrumentofcollateralsecuritygrantedundertheLand

ImprovementAct,1871,ortheLandImprovementLoansAct,1883;or

(x)anyordergrantingaloanundertheAgriculturistsLoansAct,1884,orinstrumentforsecuring

therepaymentofaloanmadeunderthatAct;or
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(xa)anyordermadeundertheCharitableEndowmentsAct,1890,(6of1890)vestingany

propertyinaTreasurerofCharitableEndowmentsordivestinganysuchtreasurerofany

property;or

(xi)anyendorsementonamortgage-deedacknowledgingthepaymentofthewholeoranypart

ofthemortgage-money,andanyotherreceiptforpaymentofmoneydueunderamortgage

whenthereceiptdoesnotpurporttoextinguishthemortgage;or

(xii)anycertificateofsalegrantedtothepurchaserofanypropertysoldbypublicauctionbya

civilorrevenue-officer.

Explanation:Adocumentpurportingoroperatingtoeffectacontractforthesaleofimmovable

propertyshallnotbedeemedtorequireorevertohaverequiredregistrationbyreasononlyof

thefactthatsuchdocumentcontainsarecitalofthepaymentofanyearnestmoneyorofthe

wholeoranypartofthepurchasemoney.

(3)Authoritiestoadoptason,executedafterthe1stdayofJanuary,1872,andnotconferredby

awill,shallalsoberegistered

OPTIONALREGISTRATIONOFDOCUMENT

Registrationlendsinviolabilityandimportancetocertaintypesofdocuments.Atthetimeof

registration,itisveryessentialtoseethattheofficerisdulycompetenttoregisteradocument

andthatthedocumentisnotpresentedtounqualifiedorawrongregistrationcircle,as

otherwisesuchregistrationwouldbeofnouseorvalidity.Ifthelanguageinthedocumentisnot

understoodbytheregisteringofficer,heshallrefusetoregisterthedocument.Also,nonon-

testamentarydeedrelatingtoimmovablepropertywouldbeacceptedforregistration,unlessit

containsadescriptionofsuchpropertysufficienttoidentifythesame.
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Ifaninstrumentiscompulsorilyregistrable,itshouldbepresentedforregistrationbeforean

officerwhoiscompetenttoregistersuchdocumentwhichcanbereadunderSection17ofthe

Act.However,incaseofaninstrumentwhichisnotcompulsorilyregistrable,itiscomplete

withoutregistration.

Atthisjuncture,itisveryessentialtoreferSection18oftheAct,1908whichdealswith

“Documentsofwhichregistrationisoptional”.

Section18oftheRegistrationAct,1908-Documentsofwhichregistrationisoptional

AnyofthefollowingdocumentsmayberegisteredunderthisAct,namely:

(a)instruments(otherthaninstrumentsofgiftandwills)whichpurportoroperatetocreate,

declare,assign,limitorextinguish,whetherinpresentorinfuture,anyright,titleorinterest,

whethervestedorcontingent,ofavaluelessthenonehundredrupees,toorinimmovable

property;

(b)instrumentsacknowledgingthereceiptorpaymentofanyconsiderationonaccountofthe

creation,declaration,assignment,limitationorextinctionofanysuchright,titleorinterest;

(c)leasesofimmovablepropertyforanyterm notexceedingoneyear,andleasesexempted

underSection17;

(cc)instrumentstransferringorassigninganydecreeororderofaCourtoranyawardwhen

suchdecreeororderorawardpurportsoroperatestocreate,declare,assign,limitorextinguish,

whetherinpresentorinfuture,anyright,titleorinterest,whethervestedorcontingent,ofa

valuelessthanonehundredrupees,toorinimmovableproperty;]

(d)instruments(otherthanwills)whichpurportoroperatetocreate,declare,assign,limitor

extinguishanyright,titleorinteresttoorinmovableproperty;
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(e)wills;and

(f)allotherdocumentsnotrequiredbySection17toberegistered.

TIMEOFPRESENTATION

Section23ofIndianRegistrationAct1908.Timeforpresentingdocuments

Subjecttotheprovisionscontainedinsections24,25and26,nodocumentotherthanawill

shallbeacceptedforregistrationunlesspresentedforthatpurposetotheproperofficerwithin

fourmonthsfrom thedateofitsexecution:

PROVIDEDthatacopyofadecreeorordermaybepresentedwithinfourmonthsfrom thedate

onwhichthedecreeororderwasmadeor,whereitisappealable,withinfourmonthsfrom the

dayonwhichitbecomesfinal.

Section23A.Re-registrationofcertaindocuments

NotwithstandinganythingtothecontrarycontainedinthisAct,ifinanycaseadocument

requiringregistrationhasbeenacceptedforregistrationbyaRegistrarorSub-Registrarfrom a

personnotdulyempoweredtopresentthesame,andhasbeenregistered,anypersonclaiming

undersuchdocumentmay,withinfourmonthsfrom hisfirstbecomingawarethatthe

registrationofsuchdocumentisinvalid,presentsuchdocumentorcausethesametobe

presented,inaccordancewiththeprovisionsofPartVIforre-registrationintheofficeofthe

Registrarofthedistrictinwhichthedocumentwasoriginallyregistered;andupontheRegistrar

beingsatisfiedthatthedocumentwassoacceptedforregistrationfrom apersonnotduly

empoweredtopresentthesame,heshallproceedtothere-registrationofthedocumentasifit

hasnotbeenpreviouslyregistered,andasifsuchpresentationforre-registrationwasa

presentationforregistrationmadewithinthetimeallowedthereforeunderPartIV,andallthe

provisionsofthisAct,astoregistrationofdocuments,shallapplytosuchre-registration;and
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suchdocument,ifdulyre-registeredinaccordancewiththeprovisionsofthissection,shallbe

deemedtohavebeendulyregisteredforallpurposesfrom thedateofitsoriginalregistration:

PROVIDEDthat,withinthreemonthsfrom thetwelfthdayofSeptember,1917,anyperson

claimingunderadocumenttowhichthissectionappliesmaypresentthesameorcausethe

sametobepresentedforre-registrationinaccordancewiththissection,whatevermayhave

beenthetimewhenhefirstbecameawarethattheregistrationofthedocumentwasinvalid.

Section24.Documentsexecutedbyseveralpersonsatdifferenttimes

Wherethereareseveralpersonsexecutingadocumentatdifferenttimes,suchdocumentmay

bepresentedforregistrationandre-registrationwithinfourmonthsfrom thedateofeach

execution.

Section25.Provisionwheredelayinpresentationisunavoidable

Section25(1)If,owingtourgentnecessityorunavoidableaccident,anydocumentexecuted,or

copyofadecreeorordermade,inIndiaisnotpresentedforregistrationtillaftertheexpiration

ofthetimehereinbeforeprescribedinthatbehalf,theRegistrar,incaseswherethedelayin

presentationdoesnotexceedfourmonths,maydirectthat,onpaymentofafinenotexceeding

tentimestheamountoftheproperregistration-fee,suchdocumentshallbeacceptedfor

registration.

Section25(2)AnyapplicationforsuchdirectionmaybelodgedwithSub-Registrar,whoshall

forthwithforwardittotheRegistrartowhom heissubordinate.

Section26.DocumentsexecutedoutofIndia

WhenadocumentpurportingtohavebeenexecutedbyalloranyofthepartiesoutofIndiais

notpresentedforregistrationtillaftertheexpirationofthetimehereinbeforeprescribedinthat

behalf,theregisteringofficer,ifsatisfied-
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(a)thattheinstrumentwassoexecuted,and

(b)thatithasbeenpresentedforregistrationwithinfourmonthsafteritsarrivalinIndiamay,on

paymentoftheproperregistration-fee,acceptsuchdocumentforregistration.

Section27.WillsmaybepresentedordepositedatanytimeAwillmayatanytimebepresented

forregistrationordepositedinmannerhereinafterprovided.

PLACEOFREGISTRATION

Section28.Placeforregisteringdocumentsrelatingtoland

SaveasinthisPartotherwiseprovided,everydocumentmentionedinsection17,sub-section

(1),clauses(a),(b),(c),19[(d)and(e),section17,sub-section.(2),insofarassuchdocument

affectsimmovableproperty,andsection18,clauses(a),(b)20[(c)and(cc)],shallbepresented

forregistrationintheofficeofaSub-Registrarwithinwhosesub-districtthewholeorsome

portionofthepropertytowhichsuchdocumentrelatesissituate.

Section29.Placeforregisteringotherdocuments

Section29(1)Everydocument(notbeingadocumentreferredtoinsection28oracopyofa

decreeororder),maybepresentedforregistrationeitherintheofficeoftheSub-Registrarin

whosesub-districtthedocumentwasexecuted,orintheofficeofanyotherSub-Registrarunder

theStateGovernmentatwhichallthepersonsexecutingandclaimingunderthedocument

desirethesametoberegistered.

Section29(2)Acopyofadecreeorordermaybepresentedforregistrationintheofficeofthe

Sub-Registrarinwhosesub-districttheoriginaldecreeororderwasmadeor,wherethedecree

ororderdoesnotaffectimmovableproperty,intheofficeofanyotherSub-Registrarunderthe

StateGovernmentatwhichallthepersonsclaimingunderthedecreeororderdesirethecopyto

beregistered.
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Section30.RegistrationbyRegistrarsincertaincases

Section30(1)AnyRegistrarmayinhisdiscretionreceiveandregisteranydocumentwhich

mightberegisteredbyanySub-Registrarsubordinatetohim.

Section(2)(TheRegistrarofadistrictinwhichaPresidency-TownisincludedandtheRegistrar

oftheDelhidistrict)mayreceiveandregisteranydocumentreferredtoinsection28without

regardtothesituationinanypartofofthepropertytowhichthedocumentrelates.

Section31.Registrationoracceptancefordepositatprivateresidence

InordinarycasestheregistrationordepositofdocumentsunderthisActshallbemadeonlyat

theofficeoftheofficerauthorisedtoacceptthesameforregistrationordeposit:

PROVIDEDthatsuchofficermayonspecialcausebeingshownattendattheresidenceofany

persondesiringtopresentadocumentforregistrationortodepositawill,andacceptfor

registrationordepositsuchdocumentorwill.

PROCEDUREFORREGISTRATION

Whocanapplyforregistration?

AccordingtoSection32ofTheRegistrationAct,1908,everydocument(exceptincasesof

Sections31,88and89ofTheRegistrationAct,1908)shallbepresentedforregistrationor

depositedinaproperregistrationofficeby:-

somepersonexecutingorclaimingunderthesame,or,inthecaseofacopyofadecreeor

order,claimingunderthedecreeororder,or

therepresentativeorassigneeofsuchaperson,or

theagentofsuchaperson,representativeorassign,dulyauthorizedbypower-of-attorney
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executedandauthenticatedinthemannerhereinaftermentioned.

Everypersonpresentingadocumentforregistrationshallaffixhispassportsizephotograph

alongwithfingerprintstothedocument.Inacasewhereadocumentisrelatedtotransferof

ownershipofimmovableproperty,passportsizephotographsandfingerprintsofallthebuyers

andsellersmentionedinthedocumentshallbeaffixed(Section32AofTheRegistrationAct,

1908).

Incaseofawillorauthoritytoadopt,thetestatororafterhisdeathanyexecutormayoradonor

orafterhisdeaththedoneeoradoptivesonmaypresentittotheRegistrarorSub-Registrarfor

registrationrespectively(Section40andSection41ofTheRegistrationAct,1908).Itshallbe

registeredifitissatisfiedthat:-

Thewillorauthoritytoadoptwasexecutedbytheexecutorordonor;

Thetestatorordonorisdead;

Thepersonpresentingthewillorauthoritytoadoptisentitledtopresentthesame

FEES

Theprescribedfeesforregistrationofdocumentsshallbepaidonpresentationofdocuments

(Section80ofTheRegistrationAct,1908).

CASELAWS

InNarinderSinghRaov.AirViceMarshalMahinderSinghRao(2013)settledbySupremeCourt,

theAppellant’sfatherwroteonapieceofpaperthathiswifewouldinheritthepropertyonhis

death.Itwassignedbyasinglewitnessandwasnotregistered.Afterthefather’sdeath,his

widowexecutedawill,transferringtheentirepropertytoonlyoneofherninechildren.The

aggrievedsiblingschallengedthemother’swillincourt,statingthatshehadnotinheritedthe

entirepropertybecausethefather’swillwasinvalid.Theargumentwasaccepted,statingthat

forawilltobevalid,itmustbeattestedbytwowitnesses.Besides,itcouldnotbeheldasa
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validtransferofpropertyasitwasnotregisteredundertheIndianRegistrationAct,1908.

So,theSupremeCourtheldthattheruleofsuccessionwouldapplyindividingthepropertyas

thefather’swillwasinvalid.Thiscaserecapitulatedtworuleswhichhavebeenclearlysetoutin

legislation.Theyare:

Theproperattestationofwillsand

Theregistrationofdocuments.

InSatyaPalAnandv.StateofM.P.&Ors.(CivilAppealNo.6673of2014),theSupremeCourt

heldthatonceadocumentisregisteredthenauthorityisnotopentocancelitsregistration.

Forthiscase,anapplicationwasmovedbyamanbeforetheSub-Registrar(Registration)to

canceltheregistrationofextinguishmentdeedexecutedbytheSocietycancellinganallocation

oftheplot.Persecutedbytherejectionofhisapplication,onthegroundthatSubRegistrarhas

nodomaintocanceltheenrollmentofaregistereddocumentbeingreferredto,hemoved

towardInspectorGeneral(Registration)whichwasinvain.

TheHighCourt,onitswritpetition,heldthat,sincetheRegisteringOfficerselectedthedeed

acquaintedwithhim forregistration,hisabilityisexhaustedandhewouldthenadvancetowards

becomingfunctusofficio(anofficeroragencywhosemandatehasexpiredeitherbecauseof

thearrivalofanexpirydateorbecauseanagencyhasaccomplishedthepurposeforwhichit

wascreated.Whenusedinrelationtoacourt,itmayalsomeanwhosedutyorauthorityhas

cometoanend)andnovitalitytoappropriatethereportunderSection33oftheAct.This

decisionbytheHighCourtwascondemnedintheSupremeCourt.

TheappealinPartXIIespeciallyunderSection72limitsjusttotherefusalofRegisteringOfficer

toregisteradocument.ItwassimilarlyheldthatpowergiventoRegistrarunderSection68can’t

beusedtocrossoutregistrationofaregistereddocument.
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Moreover,thecourtobservedthatthereisnoexpresscourseofactionintheRegistrationActor

RulesboundbytheStateofMadhyaPradeshnoranycircularissuedbythecompetentauthority

oftheStateofMadhyaPradeshwiththegoalthattheextinguishmentdeedshouldbearthe

characteristicsofboththevendorandthebuyerandbothmustbeaccessiblebeforethe

RegisteringOfficerwhenthedocumentispresentedforregistration.(SeeHere)

WHATARETHEBENEFITSOFREGISTERINGDOCUMENTS?

Registrationofadocumentgivesamoretransparentdeal.Evenifaregistereddocumentislost

ordamaged,theregistrationrecordsprovetheauthenticityofthedocument.Adocument

statingthataPowerofAttorneyhasbeenrevokedshouldalsoberegisteredsothatthereisno

misuseafterrevocation.Easyaccessalsohelpsinfindingtheownerwhohasthetitleandright

tothepropertyandwhetherthereisanycaseagainsthim oranexistingliabilitybeforesomeone

decidestobuyit.Registrationalsopreventsforgeriesorfraudintransactionsspecificallyintax,

stampdutyetc.

Eventhoughsomedocumentsareregisteredonanoptionalbasis,itisstilladvisedtoregister

them asthiswillprovetheauthenticityofthedocumentandsetasideanydoubtsarising

becauseofit.

REGISTRATIONOFWILL

Procedureforwillregistration

Havingunderstoodthis,let’slookattheprocedureforregisteringawill.

a.Registrationofthewillhappensattheofficeofthesub-registrar.Youwillhavetoproduce

addressproof,photographsandthewitnesseswhowillsignthewill.Thewitnesseshaveto

bringtheirphotographsandaddressproofsaswell.Notethatyouwillhavetopaystampduty

duringregistration.
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b.Oncethewillisdrafted,awitnessshouldaccompanythetestatortotheregistrarfor

registration.

c.Onceit’sregistered,itcanbekeptinsafecustodyinabanklockerorwiththelawyer.The

registrarsalsohasauthoritytoholdindepositwills.Ifyouoptfortheregistrarforsafekeeping

ofyourwill,youwillhavetosubmitthewillinasealedcoverbythetestatororbyapersonduly

authorisedbythetestator.Onsatisfyingtheidentityofthetestatororthepersonauthorisedby

thetestator,theregistrarwillholdthecovercontainingthewill.

d.Ifyoudecidetochangeyourmindandwanttowithdrawthewillfrom theregistrar,youcan

personallysendyourrequestordoitthroughanauthorisedagent.Iftheregistrarissatisfied,

thewillbedeliveredtotheperson.

e.Incaseyouwanttoreviseormodifycertainclausesinyourwill,itcanbedonethrough

Codicil,adocument

enlistingtheamendedpartsofthewill.Itisthenattestedbythetestatorinthepresenceoftwo

witnessesandkeptalongwiththewillwiththeregistrar.

f.Iftheperson,whosewilliswiththeregistrar,dies,anypersoncouldapplytotheregistrarfor

openingofthecovercontainingthewillofthedeceased.However,onlyaftertheregistraris

satisfiedthatthetestatorisdead,theregistrarwillopenthecoverinthepresenceofthe

applicantandprovideacopytotheapplicant.Theoriginalwillcontinuetobeinthecustodyof

theregistrartillacourtorderstheofficialtoproducetheoriginalwill.

AdvantagesofRegisteringaWill

a.Thewillcannotbetampered,destroyed,lostorstolen.

b.Thewilliskeptinsafecustodybytheregistrar.
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c.Nopersoncanaccessorexaminethewillwithouttheexpresspermissioninwritingofthe

testatoruntilhis/herdeath.

d.Ifaregisteredwillisuncontested,itmaybepossibletogettheleaseholdpropertymutatedin

thenameofthelegalheirswithoutobtainingaprobateofthewill.

DisadvantagesofRegisteringaWill

a.Revocationofaregisteredwilliscumbersomewhencomparedtotherevocationofan

unregisteredwill.

b.Ifaregisteredwillisrevoked,thesubsequentwillmadebythepersonshouldalsobea

registeredwill.

INDEXREGISTRATION

Indexestobemadebyregisteringofficers,andtheircontents.—

(1)Foursuchindexesshallbemadeinallregistrationoffices,andshallbenamed,respectively,

IndexNo.I,IndexNo.II,IndexNo.IIIandIndexNo.IV.

(2)IndexNo.Ishallcontainthenamesandadditionsofallpersonsexecutingandofallpersons

claimingundereverydocumententeredormemorandum filedinBookNo.1.

(3)IndexNo.IIshallcontainsuchparticularsmentionedinsection21relatingtoeverysuch

documentandmemorandum astheInspector-Generalfrom timetotimedirectsinthatbehalf.

(4)IndexNo.IIIshallcontainthenamesandadditionsofallpersonsexecutingeverywilland

authorityenteredinBookNo.3,andoftheexecutorsandpersonsrespectivelyappointed

thereunder,andafterthedeathofthetestatororthedonor(butnotbefore)thenamesand

additionsofallpersonsclaimingunderthesame.
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(5)IndexNo.IVshallcontainthenamesandadditionsofallpersonsexecutingandofall

personsclaimingundereverydocumententeredinBookNo.4.

(6)EachIndexshallcontainsuchotherparticulars,andshallbepreparedinsuchform,asthe

Inspector-Generalfrom timetotimedirects.StateAmendmentsGoa:Insection55,—

(a)insub-section(2),forthewords“documententeredormemorandum filed”,thewords

“documentofwhichatruecopyoramemorandum,isfiled”shallbesubstituted;

(b)insub-section(4),forthewords“authorityentered”,thewords“authorityofwhichatrue

copyisfiled”shallbesubstituted;

(c)insub-section(5),forthewords“documententered”,thewords“documentofwhichatrue

copyisfiled”shallbesubstituted.[VideGoaAct24of1985,sec.8(w.e.f.5-12-1985)].Gujarat:

SameasinMaharashtra.[VideAct11of1960,sec.87andGujaratA.L.O.,1960].Karnataka:

Amendmentstosection55arethesameasinKerala.[VideKarnatakaAct55of1976,sec.9

(w.e.f.24-10-1976)].Kerala:Insection55,—

(i)insub-section(2),forthewords“documentsenteredormemorandum filed”,substitutethe

words“documentofwhichatruecopyoramemorandum isfiled”;

(ii)insub-section(4),forthewords“authorityentered”,substitutethewords“authorityofwhich

atruecopyisfiled”;

(iii)insub-section(5),forthewords“documententered”,substitutethewords“documentof

whichatruecopyisfiled”.[VideKeralaAct7of1968,sec.10(w.e.f.22-2-1968)].Maharashtra:

Insection55,—

(a)forsub-section(1),thefollowingwassubstituted,namely:—“(1)Sixsuchindexesshallbe

madeinallregistrationofficesandshallbenamed,respectivelyIndexNo.1,IndexNo.IA,Index

No.II,IndexNo.IIA,IndexNo.IIIandIndexNo.IV.”;

(b)aftersub-section(2),thefollowingsub-sectionwasinserted,namely:—“(2A)IndexNo.IA
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shallcontainthenamesincludingthefather’sname,or,inthecaseofpersonsusuallydescribed

bytheirmother’sname,themother’sname,andtheplacesofresidenceofallpersonsexecuting,

andofallpersonsclaimingunder,thedocumentsofwhichcopiesarefiledundersub-section(1)

or(3)ofsection89.”;

(c)aftersub-section(3),thefollowingsub-sectionwasinserted,namely:—“(3A)IndexNo.IIA

shallcontainsuchparticularsmentionedinsection21astheInspector-Generalmay,from time

totime,prescribeinthisbehalfinregardtoeverycopyfiledundersub-section(1)or(3)of

section89.“;

(d)afterthewords“andadditions”wherevertheyoccur,thewords“includingthefather’sname,

orinthecaseofpersonsusuallydescribedbytheirmother’sname,themother’snameandthe

placesofresidence”weresubstituted.[VideBombayActs5of1929,sec.9(w.e.f.22-5-1929)

readwith35of1958,sec.2(w.e.f.24-4-1958)].Orissa:InitsapplicationtotheStateofOrissa,

insection55,—

(i)sub-section(2),forthewords“documententeredormemorandum filed”,substitute

“documentofwhichatruecopyoramemorandum isfiled”;

(ii)insub-section(4),orthewords“authorityentered”,substitute“authorityofwhichatruecopy

isfiled”;and

(iii)insub-section(5),forthewords“documententered”,substitute“documentofwhichatrue

copyisfiled”.[VideOrissaAct14of1989,sec.9(w.e.f.19-9-1989).Pondicherry:Withreference

todocumentsspecifiedintheRulesmadeundersection52(3)asobtaininginPondicherry,

section55shallstandmodifiedasunder:—

(i)insub-section(2),forthewords“everydocumententeredormemorandum filed”,words

“everydocumentofwhichatruecopyoramemorandum isfiled”shallstandsubstituted;

(ii)insub-section(4),forthewords“everywillandauthorityenteredinBookNo.3“,words“every

willandauthorityofwhichatruecopyisfiledinBookNo.3”shallstandsubstituted;
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(iii)insub-section(5),forthewords“documentsentered”,words“documentofwhichatrue

copyisfiled”shallstandsubstituted.[VidePondicherryAct17of1970,Sch.,Item 5].Tripura:In

section55,—

(i)insub-section(2),fortheword“entered”substitutethewords“ofwhichatruecopypasted”;

(ii)insub-section(4),forthewordsandfigure“everywillandauthorityenteredinBookNo.3”

substitutethewordsandfigure“everywillandauthorityofwhichatruecopyispastedinBook

No.3”;

(iii)insub-section(5),fortheword“entered”substitutethewords“ofwhichatruecopyis

pasted”.[VideTripuraAct7of1982,sec.9(w.e.f.1-1-1983)].WestBengal:Sameasin

Pondicherry.[VideWestBengalAct17of1978,sec.7andSch.].Section55AWestBengal:For

section55A,whichwasinsertedbytheIndianRegistration(WestBengalAmendment)Act,1950

(29of1950),sec.3,substitutethefollowing,namely:—“55A.Copiesofbooksandindexestobe

asgoodasoriginalbooksandindexesincertaincases.—Notwithstandinganythingcontainedin

anyotherlawforthetimebeinginforce,copiesofanyofthebooksmentionedinsub-section(1)

ofsection51,andofanyoftheindexesmentionedinsection55,relatingtodocuments

registeredonorbeforethe14thdayofAugust,1947,inregistrationofficessituateindistrictor

sub-districtswhichasaresultoftheawardoftheBoundaryCommissionappointedunder

section3oftheIndianIndependenceAct,1947,havefallenpartlywithinWestBengalandpartly

withinEastBengal,shall,onbeingauthenticatedinsuchmannerasmaybeprescribedbythe

Inspector-General,bedeemedforthepurposesofthisActtohavetakentheplaceof,andtobe,

theoriginalbooksandindexesfrom whichsuchcopiesweremadeandallreferencesinthisAct

tobooksandindexesshallbeconstruedasincludingreferencestosuchcopies.”[VideWest

BengalAct31of1951,sec.2(w.e.f.2-11-1951)].
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EFECTOFREGISTRATIONANDNONREGISTRATION

Section47.Timefrom whichregistereddocumentoperates

Aregistereddocumentshalloperatefrom thetimefrom whichitwouldhavecommencedto

operateifnoregistrationthereofhadbeenrequiredormade,andnotfrom thetimeofits

registration.

Section48.Registereddocumentsrelatingtopropertywhentotakeeffectagainstoral

agreements

Allnon-testamentarydocumentsdulyregisteredunderthisAct,andrelatingtoanyproperty,

whethermovableorimmovable,shalltakeeffectagainstanyoralagreementordeclaration

relatingtosuchproperty,unlesswheretheagreementordeclarationhasbeenaccompaniedor

followedbydeliveryofpossessionandthesameconstitutesavalidtransferunderanylawfor

thetimebeinginforce:

PROVIDEDthatamortgagebydepositoftitle-deedsasdefinedinsection58oftheTransferof

PropertyAct,1882,shalltakeeffectagainstanymortgage-deedsubsequentlyexecutedand

registeredwhichrelatestothesameproperty.

Section49.Effectofnon-registrationofdocumentsrequiredtoberegistered

Nodocumentrequiredbysection17orbyanyprovisionoftheTransferofPropertyAct,1882to

beregisteredshall-

(a)affectanyimmovablepropertycomprisedtherein,or

(b)conferanypowertoadopt,or

(c)bereceivedasevidenceofanytransactionaffectingsuchpropertyorconferringsuchpower,

unlessithasbeenregistered:

PROVIDEDthatanunregistereddocumentaffectingimmovablepropertyandrequiredbythis
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ActortheTransferofPropertyAct,1882,toberegisteredmaybereceivedasevidenceofa

contractinasuitforspecificperformanceunderChapterIIoftheSpecificReliefAct,1877,oras

evidenceofpartperformanceofacontractforthepurposesofsection53AoftheTransferof

PropertyAct,1882,orasevidenceofanycollateraltransactionnotrequiredtobeeffectedby

registeredinstrument.

Section50.Certainregistereddocumentsrelatingtolandtotakeeffectagainstunregistered

documents

Section50(1)Everydocumentofthekindsmentionedinclauses(a),(b),(c)and(d)ofsection

17,sub-section(1),andclauses(a)and(b)ofsection18,shall,ifdulyregistered,takeeffectas

regardsthepropertycomprisedtherein,againsteveryunregistereddocumentrelatingtothe

sameproperty,andnotbeingadecreeororder,whethersuchunregistereddocumentbeofthe

samenatureastheregistereddocumentornot.

Section50(2)Nothinginsub-section(1)appliestoleasesexemptedundertheprovisotosub-

section(1)ofsection17ortoanydocumentmentionedinsub-section(2)ofthesamesection,

ortoanyregistereddocumentwhichhadnotpriorityunderthelawinforceatthe

commencementofthisAct.

Explanation:IncaseswhereActNo.XVIof1864ortheIndianRegistrationAct,1866,wasin

forceintheplaceandatthetimeinandatwhichsuchunregistereddocumentwasexecuted,

"unregistered"meansnotregisteredaccordingtosuchAct,and,wherethedocumentis

executedafterthefirstdayofJuly,1871,notregisteredundertheIndianRegistrationAct,1871,

ortheIndianRegistrationAct,1877,orthisAct.

REFUSALTOREGISTERDOCUMENT

RegistrationofdocumentsofimmovablepropertiesiscompulsoryaccordingtoSection17of

theIndianRegistrationAct,1908andSection54oftheTransferofPropertyAct,1882.However,

therearecertaincircumstancesunderwhichtheregisteringauthoritycanrefuseregistrationof
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documents.BoththeIndianRegistrationAct,1908andtheKarnatakaRegistrationRules,1965,

provideforrefusaltoregisterthedocumentsundercertaincircumstances.Therefusalcouldbe

onthegroundofjurisdictionofthesub-registrarorfornon-complianceofrulesandprocedure.

Someofthegroundsonwhichtherecouldbearefusalbythesub-registrartoregistera

documentarelistedbelow:

1.Thedocumentisinalanguagenotunderstoodbytheregisteringofficer,oralanguagenot

commonlyusedinthedistrict;andtranslatedversionofthesameisnotproducedalongwith

thedocument.

2.Thedocumenthascorrections,alterations,erasures,interlineationsblanks,whicharenot

attestedbytheexecutant.

3.Thedescriptionofthepropertyisinsufficienttoidentifyandthedocumentisnot

accompaniedbyacopyofthemap,planasrequiredundertherelevantprovisions.

4.Thedocumentispresentedafterprescribedtimelimit.

5.Thedocumentispresentedbyapersonwhohasnorighttopresentit.

6.Theexecutantsortheirauthorizedrepresentative,assigns,agentsdidnotattendto

registrationwithintheprescribedtime.

7.Thesub-registrarisnotsatisfiedastotheidentityofthepersonappearingbeforehim as

executantorheisnotidentifiedtothesatisfactionofthesub-registrar.

8.Thedateofexecutionisnotmentionedinthedocumentorcorrectdateisnotpossibletobe

ascertainedorthedateofexecutionisalteredmakingitimpossibletoascertain.

9.TheSub-registrarisnotsatisfiedastotherightofpersonappearingasagentor

representativeorassignee.
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10.Theexecutionisnotadmittedbypersonsaidtohaveexecutedorhisagent.

11.Thepersonsupposedtohaveexecutedthedocumentisaminor,idiot,lunatic,not

competenttocontract.

12.Incasewheretheexecutantisdeadandtheexecutionbysuchdeceasedpersonisdenied

byhisrepresentativeorassignee.

13.Incaseofmorethanonerepresentativeofthedeceasedandwhensomeofthem admitthe

executionandothersdenytheexecution,itwillbetreatedasrefusalandregistrationmaybe

refused.

14.Thedeathofthepersonwhoissupposedtohaveexecutedisnotconclusivelyprovedwhen

thedocumentispresentedbyhisrepresentativesorassignees.

15.Thesub-registrarisnotsatisfiedastothefactofexecutionofWillpresentedafterthedeath

ofthetestatorordonor.

16.Theprescribedfee,penaltyunderanyotherlawinforcefortimebeinghasnotbeenpaid

RefusalEndorsement

Iftherefusalisongroundsotherthandenialofexecution,theSub-registrarisrequiredto

endorsethedocument“Registrationrefused”andalsorecordhisreasonsinprescribedbooks.

Thepersonexecutingthedocumentoranypersonclaimingundersuchdocumentmayrequest

thesub-registrartoprovidehim acopyofthereasonsforrefusal,whichshallbefurnished

withoutunnecessarydelayandnofeeshallbecharged.Inthisconnection,Section71(1)ofthe

IndianRegistrationActisrelevantandisreproducedbelow:

“71(1).EverySub-registrarrefusingtoregisteradocument,exceptonthegroundthatthe

propertytowhichitrelatesisnotsituatewithinhissub-district,shallmakeanorderofrefusal

andrecordhisreasonsforsuchorderinhisbookNo.2andendorsethewordsRegistration

refusedonthedocumentandonapplicationmadebyanypersonexecutingorclaimingunder
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thedocumentshallwithoutpaymentandunnecessarydelaygivehim acopyofthereasonsso

recorded.“

Whenadocumentisrefusedtoberegisteredandendorsedaccordingly,therecourseopento

theaggrievedpersonistofileanappealtohigherauthoritiesandordersthereonobtained.

APPEALTOTHEREGISTRAR[Sec.72]

Whentheregistrationofadocumentisrefusedongroundsotherthanwantofjurisdictionoron

denialofexecution,theaggrievedpartymayappealinwritingtoRegistraroftheDistrictor

Officerincharge,DistrictRegistrarsoffice,alongwithacopyofrefusalorderandthedocument.

Theappealmaybepresentedbytheappellanthimselforagentorthroughhisadvocate.The

appealshallbepreferredwithin30daysfrom thedateofrefusalorder.Ifthedocumentisin

possessionofsomeotherperson,otherthanappellantandrequirestimetopresentsuch

documentstheregistrarwillgranttime.

Further,incaseswherethesub-registrarissatisfiedthattheexecutantisdeliberatelykeeping

awaytoavoidregistrationorhasgonetoadistantplaceandnotlikelytoreturnwithin

prescribedtimetoadmitregistration,thesub-registrarmayrefusetoregisterthedocument

treatingtheabsenceoftheexecutantasdenialofexecution.Incasethesub-registrarrefuses

registrationforreasonsofdenialofexecutionthepersonsclaimingundersuchdocumentor

theiragentsmayappealinwritingtotheregistrarwithin30daysoftheorderofrefusal

supportedbyacopyofthereasonsforrefusalandthedocumentalongwithverificationofthe

statementsmadeintheappeal.asisdoneinthecaseofplaints.Inthecaseofdenialof

execution,onlytheclaimantundersuchdocumentorhisagentsshallappealandtheapplication

shallbedulyverified.Inothercasestheappealmaybefiledbytheexecutantorclaimantorhis

agent.InthecaseofrefusaltoregistertheWillafterthedeathofthetestatorbythesub-

registrar,theappealcanbefiledbytheexecutorofthewillbeforetheRegistrar.
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EnquiryoftheRegistrar

TheRegistrarwillcauseenquiryastotheexecutionofthedocument,complianceofthe

requirementunderthevariouslaws,paymentofappropriatestampdutyetc.TheRegistrarmay

waivetherequirementofenclosingacopyofthereasonsforrefusaltoregisteradocumentby

sub-registraralongwiththeappealorapplicationanddecidethematteronmeritseither

agreeingwiththedecisionoftheSub-registrarorbyreversingthedecisionofthesub-registrar.

However,inrespectofappealsfiledonthegroundsofinsufficientdetailstoidentifythe

property,Registrarhasnoauthoritytocallforfurtherdescriptionoftheproperty.

OnbeingorderedbytheRegistrarforregistrationofthedocumentinreversaloftheorderofthe

subregistrar,suchdocumentarerequiredtobepresentedforregistrationwithin30daysof

suchorder.Uponsuchpresentationofdocumentforregistration,theconcernedsubregistrar

shallproceedtoregistersuchdocument.Theregistrationofsuchdocumentshallbeoperative

from thedateonwhichitwasfirstpresentedforregistrationandrefusedandnotfrom thedate

ofactualregistration.

AppealagainsttheorderoftheRegistrar

TheRegistrarshallrecordhisreasonsforrefusalandfurnishacopyofsuchreasonstothe

appellant.ThereliesanappealagainstthedecisionoftheRegistrartotheCivilCourtwithin

whoselimitstheRegisteringAuthority’sofficeislocated.Suchanappealistobefiledwithin30

daysoftheOrderofrefusalbytheRegistrar.
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MODULE6

THEMAHARASHTRASTAMPACT1958

APPLICABILITY

TheMaharashtraStampAct,1958appliestotheentireStateofMaharashtra.Onlythe

instrumentsspecifiedintheScheduleItotheActarecoveredbythisAct.Allotherinstruments

areeitherchargeableundertheIndianStampAct(e.g.,transferofshares)orarenotchargeable

atall(i.e.,iftheyarenotspecifiedundertheActaswellasundertheIndianStampAct).

II.CHARGEOFSTAMPDUTY

2.1Itisveryimportanttonotethatstampdutyisonaninstrumentandnotonatransaction.

2.2S.3oftheActleviesstampdutyattherateprovidedinScheduleIonanyinstrument

executedintheState.EveninstrumentsexecutedoutsidetheStateareliabletodutyonlyon

theirreceiptintheState,provideditrelatestoapropertysituatedintheStateoramatteror

thingtobedoneinthestate.

2.3Aninstrumentcoveringorrelatingtoseveraldistinctmattersischargeablewiththe

aggregateamountofdutywithwhicheachseparateinstrumentwouldhavebeenchargeable.

2.4Incaseaninstrumentissodraftedthatitiscoveredwithintheambitofmorethanone
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ArticleunderScheduleI,thenitshallbetaxedbythatArticlewhichleviesthehighestamountof

stampduty.

2.5Theterm “Instrument”hasbeendefinedtoincludeeverydocumentbywhichanyrightor

liabilityisorpurportstobecreated,transferred,limited,extended,extinguishedorrecorded.

However,itdoesnotincludeabillofexchange,cheque,promissorynote,billoflading,letterof

credit,policyofinsurance,transferofshare,debenture,proxyandreceipt."

III.CERTAINDEFINITIONS

3.1“Conveyance”hasbeendefinedtoinclude:

Aconveyanceonsale,

Everyinstrument,

EverydecreeorfinalorderofanyCivilCourt,

EveryordermadebytheHighCourtu/s.394oftheCompaniesAct,1956inrespectof

amalgamationofcompanies;bywhichproperty,whethermovableorimmovableoranyestate

orinterestinanypropertyistransferredto,orvestedinanyotherpersonintervivosandwhichis

nototherwisespecificallyprovidedforbyScheduleI.

TheExplanationtothedefinitionprovidesthatanyinstrumentbywhichoneco-ownertransfers

hispropertytoanotherco-ownerwouldbedeemedtobeaconveyanceprovidedthatitisnotan

instrumentofpartition.



65

3.2“Instrumentofgift”hasbeendefinedtoinclude,incaseofanoralgiftanyinstrument

recordingitsmakingoracceptance,whetherbywayofdeclarationorotherwise.

3.3“Instrumentofpartition”meansanyinstrumentwherebyco-ownersofanypropertydivideor

agreetodividesuchpropertyandincludes:

anyfinalorderforeffectingapartitionpassedbyanyrevenueauthorityoranycivilcourt,

anawardbyanarbitrationdirectingapartition,and

whenanypartitioniseffectedwithoutexecutinganysuchinstrument,anyinstrumentor

instrumentssignedbytheco-ownersandrecording,whetherbywayofdeclarationofsuch

partitionorotherwise,thetermsofsuchpartitionamongsttheco-owners.

Theexpression'co-owners'includesallkindsofco-ownershipsuchasjointtenancy,tenancyin

common,coparcenary,membershipofHUF,etc.andthepartnership.

3.4“ImmovableProperty”includesland,benefitstoariseoutoflandandthingsattachedtothe

earthorpermanentlyfastenedtoanythingattachedtotheearth.Thetwoleadingdecisionson

thisdefinitionarethoseoftheSupremeCourtinthecaseofSirpurPaperMills(1998)1SCC

400andthecaseofDuncan’sIndustries(2000)1SCC633.

IV.PAYMENTOFSTAMPDUTY

4.1S.17oftheActprovidesthatallinstrumentschargeablewithdutyandexecutedin
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Maharshtrashouldbestampedbeforeoratthetimeofexecutionorimmediatelythereafteror

onthenextworkingdayfollowingthedateofexecution.

4.2InstrumentexecutedonlyoutofMaharashtramaybestampedwithinthreemonthsafteritis

firstreceivedinIndia.

4.3Dutycanbepaidbywayofadhesiveorimpressedstampsontheinstruments.Adhesive

Stampsaffixedshouldbecancelledatthetimeofexecutionsothattheyarenotavailablefor

reuse.

4.4Further,s.14prohibitswritingofasecondinstrumentchargeablewithdutyonastamp

paperonwhichaninstrumentchargeablewithdutyhasalreadybeenwritten.

4.5Thestamppapersmustbeinthenameofoneofthepartiestothetransaction.Theycannot

beinthenameoftheCharteredAccountantorLawyeroftheparties.

4.6Thedateofissueofthestamppapermustnotbemorethan6monthsolderthanthedate

ofthetransaction.

4.7Whobearsandpaysthestampdutyisamatterofagreementbetweentheparties.Inthe

absenceofanysuchagreement,theActprovidesthatinthecaseofaConveyance,dutyistobe

paidbyabuyerandbythelesseeincaseofalease.IncasesofBonds,Release,Settlement,itis
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tobepaidbythepersonmakingordrawingtheinstrument.Incaseofexchange,itistobepaid

bythepartiesinequalsharesandincaseofpartition,bythepartiesinproportiontotheir

respectiveshares.Inallothercases,itistobepaidbythepersonexecutingtheinstrument.

4.8StampdutyispayableatratesmentionedinScheduleI.DependingupontheInstrument,it

maybebasedupontheMarketValue,Area,orvariousothercriterion.Incaseofinstruments

whicharebaseduponMarketValueoftheproperty,theterm inrelationtoanypropertywhichis

thesubjectmatterofaninstrument,meansthepricewhichsuchpropertywouldhavefetchedif

soldinopenmarketondateofexecutionofsuchinstrumentorconsiderationstatedinthe

instrumentwhicheverishigher.

ThestampofficedeterminesthemarketvalueofthepropertybyreferringtoanAnnual

StatementofRates(commonlyknownasStampDutyReadyReckoner)whichgavetheMarket

ValuesofvariousimmovablepropertiesinMumbai.TheReckonerdividestheimmovable

propertyintovariouscategoriessuchasdevelopedland,undevelopedland,residentialunits,

industrialunits/office,shops,etc.,andfixestheirmarketvalueaccordingly.

4.9AnypersoncanapplytotheCollectorofStampsforadjudicationofthestampdutypayable

ontheinstrumentwhoshalldeterminetheduty,ifanywithwhichtheinstrumentshallbe

chargeable.Itmaybenotedthatnowadjudicationiscompulsoryinallcaseswherean

instrumentrequiresregistrationastheRegistrarofSub-Assurancesinsistsuponthesame.The

instrumentshouldbebroughttotheCollectorwithin1monthofexecutionofsuchinstrumentin

theStateandwithin3monthsfrom dateofreceiptofsuchinstrumentintheState.
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V.UNDERSTAMPEDDOCUMENT

5.1Unders.34oftheAct,anyinstrumentwhichisinadequately/notstamped,thenitshallbe

inadmissibleinevidenceforanypurpose,e.g.,inaCivilCourt.Suchinstrumentscanbe

admissibleinevidenceonpaymentoftherequisiteamountofdutyandapenalty@ 2%per

monthonthedeficientamountofdutycalculatedfrom thedateofexecution.However,the

maximum penaltycannotexceedfourtimestheamountofdutyinvolved.

5.2Further,anypublicofficercanimpoundsuchimproperlystampedinstrumentsifitcomesto

hisnotice.SuchimpoundedinstrumentsmustbesenttotheCollectorwhowouldthen

determinetheamountofdutyandpenalty,ifany,payableonthesame.Anypartytoan

instrumentcanalsosuomotosubmitaninstrumentforadjudicationbytheCollectoru/s.31.

5.3Apersoncanbepunishedwithrigorousimprisonmentforupto6months(notlessthan1

month)andwithfineupto₹5,000,ifitisprovedthattheinstrumentwasundervaluedorshort

paymentofdutywasmadewithintentiontoevadeduty.

LIABILITYOFINSTRUMENTSOFDUTY

SubjecttotheprovisionsofthisActandtheexemptionscontainedinScheduleI,thefollowing

instrumentsshallbechargeablewithdutyoftheamountindicatedinScheduleIastheproper

dutythereforrespectively,thatistosay—

(a)everyinstrumentmentionedinScheduleI,which,nothavingbeenpreviouslyexecutedbyany

person,isexecutedintheStateonorafterthedateofcommencementofthisAct;

(b)everyinstrumentmentionedinScheduleI,which,nothavingbeenpreviouslyexecutedbyany
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person,isexecutedoutoftheStateonorafterthesaiddate,relatestoanypropertysituate,or

toanymatterorthingdoneortobedoneinthisStateandisreceivedinthisState

Providedthatacopyorextract,whethercertifiedtobeatruecopyornotandwhethera

fascimileimageorotherwiseoftheoriginalinstrumentonwhichstampdutyischargeable

undertheprovisionsofthissection,shallbechargeablewithfullstampdutyindicatedinthe

ScheduleIiftheproperdutypayableonsuchoriginalinstrumentisnotpaid

Providedfurtherthatnodutyshallbechargeableinrespectof—

(1)anyinstrumentexecutedbyoronbehalfof,orinfavourof,theGovernmentincaseswhere,

butforthisexemption,theGovernmentwouldbeliabletopaythedutychargeableinrespectof

suchinstrumentorwheretheGovernmenthasundertakentobeartheexpensestowardsthe

paymentoftheduty.

(2)anyinstrumentforthesale,transferorotherdisposition,eitherabsolutelyorbywayof

mortgageorotherwise,ofanyshiporvessel,oranypart,interest,shareorpropertyoforinany

shiporvesselregisteredundertheBombayCoastingVesselsAct,1838,orMerchantShipping

Act,1958

(1)Where,inthecaseofanydevelopmentagreement,sale,lease,mortgageorsettlement,

severalinstrumentsareemployedforcompletingthetransaction,theprincipalinstrumentonly

shallbechargeablewiththedutyprescribedinScheduleIfortheconveyance,development

agreement,lease,mortgageorsettlement,andeachoftheotherinstrumentsshallbe

chargeablewithadutyofonehundredrupeesinsteadoftheduty(ifany)prescribedforitinthat

Schedule.

(2)Thepartiesmaydetermineforthemselveswhichoftheinstrumentssoemployedshall,for

thepurposesofsub-section(1),bedeemedtobetheprincipalinstrument.

(3)Ifthepartiesfailtodeterminetheprincipalinstrumentbetweenthemselves,thentheofficer

beforewhom theinstrumentisproducedmay,forthepurposesofthissection,determinethe
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principalinstrument

Providedthatthedutychargeableontheinstrumentsodeterminedshallbethehighestduty

whichwouldbechargeableinrespectofanyofthesaidinstrumentsemployed.

5.Anyinstrumentcomprisingorrelatingtoseveraldistinctmattersshallbechargeablewiththe

aggregateamountofthedutieswithwhichseparateinstruments,eachcomprisingorrelatingto

oneofsuchmatters,wouldbechargeableunderthisAct.

6.Subjecttotheprovisionsofsection5,aninstrumentsoframedastocomewithintwoor

moreofthedescriptionsinScheduleIshall,wherethedutieschargeablethereunderare

different,bechargeableonlywiththehighestofsuchduties:ProvidedthatnothinginthisAct

containedshallrenderchargeablewithdutyexceeding1[onehundredrupees]acounterpartor

duplicateofanyinstrumentchargeablewithdutyandinrespectofwhichtheproperdutyhas

beenpaid.

7.(1)Notwithstandinganythingcontainedinsection4or6orinanyotherenactment,unlessit

isprovedthatthedutychargeableunderthisActhasbeenpaid,—

(a)ontheprincipalororiginalinstrument,asthecasemaybe,or

(b)inaccordancewiththeprovisionsofthissection,thedutychargeableonaninstrumentof

sale,mortgageorsettlement,otherthanaprincipalinstrumentoronacounterpart,duplicateor

copyofanyinstrumentshall,iftheprincipalororiginalinstrumentwould,whenreceivedinthis

StatehavebeenchargeableunderthisActwithahigherrateofduty,bethedutywithwhichthe

principalororiginalinstrumentwouldhavebeenchargeableundersection19.

(2)Notwithstandinganythingcontainedinanyenactmentforthetimebeinginforce,no

instrument,counterpart,duplicateorcopychargeablewithdutyunderthissectionshallbe

receivedinevidenceunlessthedutychargeableunderthissectionhasbeenpaidthereof:

ProvidedthatanyCourtbeforewhichanysuchinstrument,duplicateorcopyisproducedmay

permitthedutychargeableunderthissectiontobepaidthereonandmaythenreceiveitin
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evidence.

(3)TheprovisionsofthisActandtherulesmadethereunder,insofarastheyrelatetothe

recoveryofdutieschargeableoninstrumentsundersection3shall,sofarasmaybeapplyto

therecoveryofdutieschargeableonacounterpart,duplicateoracopyofaninstrumentunder

sub-section(1).

STAMPSANDMODESOFUSINGTHEM

ExceptasotherwiseexpresslyprovidedinthisAct,alldutieswithwhichanyinstrumentsare

chargeableshallbepaid,andsuchpaymentshallbeindicatedonsuchinstruments,bymeans

ofstamps,—

(a)accordingtotheprovisionshereincontained;or

(b)whennosuchprovisionisapplicablethereto,astheStateGovernmentmay,byrules,direct.

(2)Therulesmadeundersub-section(1)may,amongothermatters,regulate,—

(a)inthecaseofeachkindofinstrument,thedescriptionofstampswhichmaybeused;

(b)inthecaseofinstrumentsstampedwithimpressedstamps,thenumberofstampswhich

maybeused.

(2-1A)From thedateofcomingintoforceoftheBombayStamp(Amendment)Act,2003,inthe

caseofinstruments,stampedwithimpressedstamps,suchstampsshallbearthestampand

signaturewithdate,oftheauthorisedofficeroftheTreasury,Sub-TreasuryortheGeneral

StampOfficeintheState,oroftheproperofficerappointedbytheChiefControllingRevenue

Authority,SuperintendentofStampsorCollectorofStampsintheState:

Providedthat,theChiefControllingRevenueAuthoritymay,bynotificationintheOfficialGazette,

from thespecifieddate,doawaywithsuchrequirement.
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(2A)TheChiefControllingRevenueAuthoritymay,subjecttosuchconditionsashemaydeem

fittoimpose,authoriseuseoffrankingmachineoranyothermachinespecifiedundersub-

clause(iv)ofclause(k)ofsection2,formakingimpressionsoninstrumentschargeablewith

dutiestoindicatepaymentofdutiespayableonsuchinstruments.

Notwithstandinganythingcontainedinsection10,theStateGovernmentmay,bynotificationin

theOfficialGazette,directthat,incaseofthebodiesownedorcontrolledbytheStateorCentral

Government,InsuranceCompaniesandNationalisedBanks,thedutymaybepaidbytheirHead

OfficeorRegionalOfficeorZonalOfficebywayofcash,orbydemanddraftorbypayorder,in

anyGovernmentTreasuryorSub-TreasuryorGeneralStampOffice,Mumbaiandtheproper

officer,notbelowtherankofBranchManager,sonotifiedbytheChiefControllingRevenue

Authority,shallmakeanendorsementontheinstrument.

NotwithstandinganythingcontainedinthisAct,incaseoftransactionsthroughstockexchange

oranassociationasdefinedinclause(a)ofsection2oftheForwardContracts(Regulation)Act,

1952,thestockexchangeor,asthecasemaybe,anassociation,shallcollecttheduestamp

dutybydeductingthesamefrom thetradingmember’saccountatthetimeofsettlementof

suchtransactions.ThestampdutysocollectedshallbetransferredtotheGovernmentTreasury,

Sub-TreasuryorGeneralStampOfficeinthemannerspecifiedbytheChiefControllingRevenue

Authority.

NothwithstandinganythingcontainedinthisAct,theStateGovernmentmay,bynotificationin

theOfficialGazette,directthatanyStateGovernmentDepartment,institutionoflocalself-

government,semiGovernmentorganization,bankingornon-bankingfinancialinstitutionorthe

bodyowned,controlledorsubstantiallyfinancedbytheStateGovernmentoranyclassofthem,

shallensurethattheproperdutyispaidtotheStateGovernmentthroughGovernmentReceipt

AccountingSystem (G.R.A.S.)orbyanyothersystem ofpaymentasmaybenotifiedbythe

StateGovernmentinthisbehalf,inrespectofsuchinstruments,asmaybespecifiedinthe
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notificationinwhichsuchDepartmentorbodyisapartywhichcreaterightinfavourofsuch

department.

instrumentsmaybestampedwithadhesivestamps.

VALUATIONOFSTAMP

WhoeveraffixesanyadhesivestamptoanyInstrumentchargeablewithdutywhichhasbeen

executedbyanypersonshall,whenaffixingsuchstamp,cancelthesamesothatitcannotbe

usedagain.

Nosecondinstrumentchargeablewithdutyshallbewrittenuponapieceofstampedpaper

uponwhichaninstrumentchargeablewithdutyhasalreadybeenwritten.

Whereduetomaterialalterationsmadeinaninstrumentbyaparty,withorwithouttheconsent

ofotherparties,thecharacteroftheinstrumentismateriallyorsubstantiallyaltered,thensuch

instrumentshallrequireafreshstamppaperaccordingtoitsalteredcharacter.

Whereaninstrumentischargeablewithadvalorem dutyinrespectofanymoneyexpressedin

anycurrencyotherthanthatofIndia,suchdutyshallbecalculatedonthevalueofsuchmoney

inthecurrencyofIndiaaccordingtothecurrentrateofexchangeonthedayofthedateofthe

instrument.

Illustrations

1.AowesBRs.1,000.AsellsapropertytoB,theconsiderationofthepropertybeingRs.500

andthereleaseofthepreviousdebtofRs.1,000.StampdutyispayableonRs.1,500.

2.AsellsapropertytoBforRs.500.ThepropertyissubjecttoamortgagetoCforRs.1,000

andunpaidinterestofRs.200.Thesaleissubjecttothemortgage.StampdutyispayableonRs.
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1,700.

3.AmortgagesahouseofthevalueofRs.10,000toBforRs.5,000.Bafterwardsbuysthe

housefrom A.StampdutyispayableonRs.10,000lesstheamountofstampdutyalreadypaid

forthemortgage

Whereaninstrumentcontainsastatementofcurrentrateofexchange,oraverageprice,asthe

casemayrequire,andisstampedinaccordancewithsuchstatement,itshall,sofarasregards

thesubjectmatterofsuchstatement,bepresumed,untilthecontraryisproved,tobeduly

stamped.

Whereinterestisexpresslymadepayablebythetermsofaninstrument,suchinstrumentshall

notbechargeablewithdutyhigherthanthatwhichitwouldhavebeenchargeablehadno

mentionofinterestbeenmadetherein.

Whereanypropertyistransferredtoanyperson—

(a)inconsideration,whollyorinpart,ofanydebtduetohim ;or

(b)subjecteithercertainlyorcontingentlytothepaymentortransfer(tohim oranyotherperson)

ofanymoneyorstock,whetherbeingorconstitutingachargeorincumbranceuponthe

propertyornot,suchdebt,moneyorstock,shallbedeemedtobethewholeorpart,asthecase

maybe,oftheconsiderationinrespectwhereofthetransferischargeablewithadvalorem duty

Whereanypropertyhasbeencontractedtobesoldforoneconsiderationforthewhole,andis

conveyedtothepurchaserinseparatepartsbydifferentinstruments,themarketvalueshallbe

apportionedinsuchmannerasthepartiesthinkfit,providedthatadistinctmarketvaluefor

eachseparatepartissetforthintheconveyancerelatingthereto,andsuchconveyanceshallbe

chargeablewithad-valorem dutyinrespectofsuchdistinctmarketvalue.

WHOTOPAYDUTY

Intheabsenceofanagreementtothecontrary,theexpenseofprovidingtheproperstampshall
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beborne,—

(a)inthecaseofanyinstrumentdescribedinanyofthefollowingarticlesofScheduleI,namely

:—

No.2(AdministrationBond),

No.6(AgreementrelatingtoDepositofTitle-deeds,PawnorPledge),

No.13(Bond),

No.14(BottomryBond),

No.28(CustomsBond),

No.33(FurtherCharge),

No.35(IndemnityBond),

No.40(MortgageDeed),

No.52(Release),

No.53(RespondentiaBond),

No.54(Security-BondorMortgage-Deed),

No.55(Settlement),

No.5[59(a)](Transferofdebentures,beingmarketablesecuritieswhetherthedebenturesis

liabletodutyornot,exceptdebenturesprovidedforbysection8oftheIndianStampAct,1899),

No.59(b)(Transferofanyinterestsecuredbyabondormortgagedeedorpolicyofinsurance

bythepersondrawingormakingsuchinstrument;

(b)inthecaseofaconveyance(includingare-conveyanceofmortgagedproperty)bythe

grantee;inthecaseofaleaseoragreementtoleasebythelesseeorintendedlessee;



76

(c)inthecaseofacounterpartofaleasebythelessor;

(d)inthecaseofaninstrumentofexchangebythepartiesinequalshares;

(e)inthecaseofacertificateofsalebythepurchaserofthepropertytowhichsuchcertificate

relates;

(f)inthecaseofaninstrumentofpartitionbythepartiestheretoinproportiontotheir

respectiveshareinthewholepropertypartitioned,or,whenthepartitionismadeinexecutionof

anorderpassedbyaRevenueauthorityorCivilCourtorarbitrator,insuchproportionassuch

authority,Courtor2[arbitratordirects;

(f-a)incaseofinstrumentsofworkscontractasprovidedinArticle63ofSCHEDULE-I,bythe

personreceivingthecontract

Notwithstandinganythingcontainedinsection30,whereanyinstrumentreferredtoin

clauses(a)to(g)ofsection30,isexecutedonorafterthedateofcommencementof

theMaharashtraTaxLaws(LevyandAmendment)Act,2013,infavouroforbyany

financialinstitutionsuchasBank,Non-bankingFinanceCompany,HousingFinance

Companyoralike,whichcreatesanyrightinfavourofanysuchfinancialinstitution,the

liabilitytopayproperstampdutyshallbeonsuchfinancialinstitutionconcerned

withoutaffectingtheirright,ifany,tocollectitfrom theotherparty7[iftheotherparty

failstopaytheproperstampduty.

ADJUDICATIONASTOSTAMPS

Whenaninstrument,whetherexecutedornotandwhetherpreviouslystampedornot,isbrought

totheCollector,byoneofthepartiestotheinstrumentandsuchperson]appliestohavethe



77

opinionofthatofficerastotheduty(ifany)withwhichortheArticleofScheduleIunderwhich

itischargeableandpaysafeeofonehundredrupees]incasenotinvolvingstampdutyonad

valorem basis,andonerupeeforeveryRs.1,000orpartthereof,subjecttoaminimum offive

rupeesandmaximum oftwenty-fiverupeesincasesinvolvingstampdutyonadvalorem basis,

theCollectorshalldeterminetheduty(ifany)withwhich,3[ortheArticleofScheduleIunder

whichinhisjudgement,theinstrumentischargeable.

ForthispurposetheCollectormayrequiretobefurnishedwithatruecopyoranabstractofthe

instrument,andalsowithsuchaffidavitorotherevidenceashemaydeem necessarytoprove

thatallthefactsandcircumstancesaffectingthechargeabilityoftheinstrumentwithduty,or

theamountofthedutywithwhichitischargeable,arefullyandtrulysetforththerein,andmay

refusetoproceeduponsuchapplicationuntilsuchtruecopyorabstract]andevidencehave

beenfurnishedaccordingly.

WhenaninstrumentbroughttotheCollectorundersection31,isinhisopinion,oneofa

descriptionchargeablewithduty,and—

(a)theCollectordeterminesthatitisalreadyfullystamped,or

(b)thedutydeterminedbytheCollectorundersection31,orsuchsum aswiththedutyalready

paidinrespectoftheinstrument,isequaltotheduty,sodeterminedhasbeenpaid,the

Collectorshallcertifybyendorsementonsuchinstrumentthatthefullduty4[(statingthe

relevantArticleofScheduleIandtheamount)]withwhichitischargeablehasbeenpaid.

Whensuchinstrumentis,inhisopinion,notchargeablewithduty,eCollectorshallcertifyin

manneraforesaidthatsuchinstrumentisnotsochargeable.

Everyinstrumentofconveyance,exchange,gift,certificateofsale,deedofpartitionorpowerof

attorneytosellimmovablepropertywhengivenforconsideration,deedofsettlementortransfer

ofleasebywayofassignment2[andalsoanyotherinstrumentsmentionedinSCHEDULEI

chargeablewithdutyonthebasisofmarketvalueoftheproperty],presentedforregistratio
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undertheprovisionsofRegistrationAct,1908,shallbeaccompainedbyatruecopythereof

INSTRUMENTSNOTDULYSTAMPED

Subjecttotheprovisionsofsection32A,everyperson]havingbylaworconsentofparties

authoritytoreceiveevidence,andeverypersoninchargeofapublicoffice,exceptanofficerof

policeoranyotherofficer,empoweredbylawtoinvestigateoffencesunderanylawforthetime

beinginforce,beforewhom anyinstrument,chargeable,inhisopinion,withduty,isproducedor

comesintheperformanceofhisfunctionsshall,ifitappearstohim thatsuchinstrumentisnot

dulystamped,impoundthesame4[irrespectivewhethertheinstrumentisorisnotvalidinlaw.

Forthatpurposeeverysuchpersonshallexamineeveryinstrumentsochargeableandso

producedorcomingbeforehim inordertoascertainwhetheritisstampedwithastampofthe

valueanddescriptionrequiredbythelawforthetimebeinginforceintheStatewhensuch

instrumentwasexecutedorfirstexecuted

Whenthroughmistakeorotherwiseanyinstrumentwhichisnotdulystampedisregistered

undertheRegistrationAct,1908,theregisteringofficermaycallfortheoriginalinstrumentfrom

thepartyand,aftergivingthepartyanopportunityofbeingheardandrecordingthereasonsin

writingandfurnishingacopythereoftotheparty,impoundit.Onfailuretoproducesuchoriginal

instrumentbytheparty,atruecopyofsuchinstrumenttakenoutfrom theregistrationrecord

shall,forthepurposesofthissection,bedeemedtobeoriginalofsuchinstrument.

Whereaninstrumenthasbeenadmittedinevidence,suchadmissionshallnot,exceptas

providedinsection58,becalledinquestionatanystageofthesamesuitorproceedingonthe

groundthattheinstrumenthasnotbeendulystamped..

Whenthepersonimpoundinganinstrumentundersection33hasbylaworconsentofparties

authoritytoreceiveevidenceandadmitssuchinstrumentinevidenceuponpaymentofa

penaltyasprovidedbysection34orofdutyasprovidedbysection36,heshallsendtothe
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Collectoranauthenticatedcopyofsuchinstrument,togetherwithacertificateinwriting,stating

theamountofdutyandpenaltyleviedinrespectthereof,andshallsendsuchamounttothe

Collector,ortosuchpersonashemayappointinthisbehalf.

OFFENCESPENALTYANDPROCEDURE

Anypersonwho,withtheintentiontoevadetheduty,executesorsignsotherwisethanasa

witnessanyinstrumentchargeablewithdutywithoutthesamebeingdulystampedshall,on

conviction,foreverysuchoffencebepunishedwithrigorousimprisonmentforaterm which

shallnotbelessthanonemonthbutwhichmayextendtosixmonthsandwithfinewhichmay

extendtofivethousandrupees

Ifashare-warrantisissuedwithoutbeingdulystamped,thecompanyissuingthesame,and

alsoeverypersonwho,atthetimewhenitisissued,isthemanagingdirectororsecretaryor

otherprincipalofficerofthecompany,shall,onconviction,bepunishedwithfinewhichmay

extendtofivehundredrupees.

Nopersonshallbeprosecutedundersection59,inrespectofaninstrumentwhichwas

producedinCourtandwhichwasadmittedafteradecisionbytheCourtthatthesaidinstrument

wasdulystampedorthatnostampwasrequired

Anypersonwhoinaclearancelistmakesadeclarationwhichisfalseorwhichheeitherknows

orbelievestobefalse,shall,onconviction,bepunishedwithrigorousimprisonmentforaterm

whichshallnotbelessthanonemonthbutwhichmayextendtosixmonthsandwithfinewhich

mayextendtofivethousandrupees

Anypersonwho,beforethedateofcommencementoftheMaharashtraTaxLaws(Levy,

AmendmentandValidation)Act,1997(hereinafter,inthissection,referredtoas“thesaiddate
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”),hascollectedoranytimeafterthesaiddatecollects,from anyperson,anysum purportingto

betowardsthepaymentofstampduty,shallwithin120daysfrom thesaiddateor,asthecase

maybe,within30daysfrom thedateofcollectionofsuchamount,remitthesamein

GovernmentTreasuryorGeneralStampOffice,Mumbai,oranyotherplaceastheState

Governmentmay,bynotificationintheOfficialGazette,specifyinthisbehalf.

Whoevercontravenestheprovisionsofsub-section(1)shall,onconviction,bepunishedwith

rigorousimprisonmentforaterm whichshallnotbelessthanonemonthbutwhichmayextend

tosixmonthsandwithafinewhichmayextendtofivethousandrupees.Noprosecutionin

respectofanyoffencepunishableunderthisActoranyActherebyrepealedshallbeinstituted

withoutthesanctionoftheCollectororsuchotherofficerastheStateGovernmentgenerally,or

theCollectorspecially,authorisesinthatbehalf.

TheChiefControllingRevenueAuthorityoranyofficergenerallyorspeciallyauthorisedbyitin

thisbehalf,maystayanysuchprosecutionorcompoundanysuchoffence.

Theamountofanysuchcompositionshallberecoverableinthemannerprovidedbysection46.

EveryoffenceunderthisActcommittedinrespectofanyinstrumentmaybetriedinanydistrict

oraMetropolitanareainwhichsuchinstrumentisexecutedorfoundorwheresuchoffenceis

triableundertheCodeofCriminalProcedure,1973
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MODULE7

THENEGOTIABLEINSTRUMENTSACT,1881

NegotiableInstrumentsarewrittencontractswhosebenefitcouldbepassedonfrom itsoriginal

holdertoanewholder.Inotherwords,negotiableinstrumentsaredocumentswhichpromise

paymenttotheassignee(thepersonwhom itisassignedto/givento)oraspecifiedperson.

Theseinstrumentsaretransferablesigneddocumentswhichpromisestopaythebearer/holder

thesum ofmoneywhendemandedoratanytimeinthefuture.

Asmentionedabove,theseinstrumentsaretransferable.Thefinalholdertakesthefundsand

canusethem asperhisrequirements.Thatmeans,onceaninstrumentistransferred,holderof

suchinstrumentobtainsafulllegaltitletosuchinstrument.

TypesofNegotiableInstruments

Promissorynotes

Apromissorynotereferstoawrittenpromisetoitsholderbyanentityoranindividualtopaya

certainsum ofmoneybyapre-decideddate.Inotherwords,Promissorynotesshowtheamount

whichsomeoneowestoyouoryouowetosomeonetogetherwiththeinterestrateandalsothe

dateofpayment.

Forexample,Apurchasesfrom BINR10,000worthofgoods.IncaseAisnotabletopayforthe

purchasesincash,ordoesn’twanttodoso,hecouldgiveBapromissorynote.ItisA’spromise

topayBeitheronaspecifieddateorondemand.Inanotherpossibility,Amighthavea

promissorynotewhichisissuedbyC.HecouldendorsethisnoteandgiveittoBandclearof

hisduesthisway.
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However,thesellerisn’tboundtoacceptthepromissorynote.Thereputationofabuyerisof

greatimportancetoasellerindecidingwhethertoacceptthepromissorynoteornot

Billofexchange

Billsofexchangerefertoalegallybinding,writtendocumentwhichinstructsapartytopaya

predeterminedsum ofmoneytothesecond(another)party.Someofthebillsmightstatethat

moneyisdueonaspecifieddateinthefuture,ortheymightstatethatthepaymentisdueon

demand.

Abillofexchangeisusedintransactionspertainingtogoodsaswellasservices.Itissignedby

apartywhoowesmoney(calledthepayer)andgiventoapartyentitledtoreceivemoney(called

thepayeeorseller),andthus,thiscouldbeusedforfulfillingthecontractforpayment.However,

asellercouldalsoendorseabillofexchangeandgiveittosomeoneelse,thuspassingsuch

paymenttosomeotherparty.

Itistobenotedthatwhenthebillofexchangeisissuedbythefinancialinstitutions,it’susually

referredtoasabankdraft.Andifitisissuedbyanindividual,itisusuallyreferredtoasatrade

draft.

Abillofexchangeprimarilyactsasapromissorynoteintheinternationaltrade;theexporteror

seller,inthetransactionaddressesabillofexchangetoanimporterorbuyer.Athirdparty,

usuallythebanks,isapartytoseveralbillsofexchangeactingasaguaranteeforthese
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payments.Ithelpsinreducinganyriskwhichispartandparcelofanytransaction.

Cheques

Achequereferstoaninstrumentinwritingwhichcontainsanunconditionalorder,addressedto

abankerandissignedbyapersonwhohasdepositedhismoneywiththebanker.Thisorder,

requiresthebankertopayacertainsum ofmoneyondemandonlytotothebearerofcheque

(personholdingthecheque)ortoanyotherpersonwhoisspecificallytobepaidasper

instructionsgiven.

Chequescouldbeagoodwayofpayingdifferentkindsofbills.Althoughtheusageofcheques

isdecliningovertheyearsduetoonlinebanking,individualsstillusechequesforpayingfor

loans,collegefees,carEMIs,etc.Chequesarealsoagoodwayofkeepingtrackofallthe

transactionsonpaper.Ontheotherside,chequesarecomparativelyaslowmethodofpayment

andmighttakesometimetobeprocessed.

Majorfeaturesofnegotiableinstrumentsare;

EasyTransferability-Anegotiableinstrumentisfreelytransferable.Usually,whenwetransfer

anypropertytosomebody,wearerequiredtomakeatransferdeed,getitregistered,paystamp

duty,etc.But,suchformalitiesarenotrequiredwhiletransferringanegotiableinstrument.The

ownershipischangedbymeredelivery(whenpayabletothebearer)orbyvalidendorsement

anddelivery(whenpayabletoorder).Further,whiletransferringitisalsonotrequiredtogivea

noticetothepreviousholder.
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Title-Negotiabilityconfersabsoluteandgoodtitleonthetransferee.Itmeansthatapersonwho

receivesanegotiableinstrumenthasaclearandundisputabletitletotheinstrument.However,

thetitleofthereceiverwillbeabsolute,onlyifhehasgottheinstrumentingoodfaithandfora

consideration.Alsothereceivershouldhavenoknowledgeofthepreviousholderhavingany

defectinhistitle.Suchapersonisknownasholderinduecourse.

Mustbeinwriting-Anegotiableinstrumentmustbeinwriting.Thisincludeshandwriting,typing,

computerprintoutandengraving,etc.

UnconditionalOrder-Ineverynegotiableinstrumenttheremustbeanunconditionalorderor

promiseforpayment.

Payment-Theinstrumentmustinvolvepaymentofacertainsum ofmoneyonlyandnothing

else.Forexample,onecannotmakeapromissorynoteonassets,securities,orgoods.

Thetimeofpaymentmustbecertain-Itmeansthattheinstrumentmustbepayableatatime

whichiscertaintoarrive.Ifthetimeismentionedas‘whenconvenient’itisnotanegotiable

instrument.However,ifthetimeofpaymentislinkedtothedeathofaperson,itisnevertheless

anegotiableinstrumentasdeathiscertain,thoughthetimethereofisnot.

Thepayeemustbeacertainperson-Itmeansthatthepersoninwhosefavortheinstrumentis

mademustbenamedordescribedwithreasonablecertainty.Theterm ‘person’includes

individual,bodycorporate,tradeunions,evensecretary,directororchairmanofaninstitution.

Thepayeecanalsobemorethanoneperson.

Signature-Anegotiableinstrumentmustbearthesignatureofitsmaker.Withoutthesignature

ofthedrawerorthemaker,theinstrumentshallnotbeavalidone.

Delivery-Deliveryoftheinstrumentisessential.Anynegotiableinstrumentlikeachequeora

promissorynoteisnotcompletetillitisdeliveredtoitspayee.Forexample,youmayissuea

chequeinyourbrother’snamebutitisnotanegotiableinstrumenttillitisgiventoyourbrother.
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Stamping-StampingofBillsofExchangeandPromissoryNotesismandatory.Thisisrequired

aspertheIndianStampAct,1899.Thevalueofstampdependsuponthevalueofthepronoteor

billandthetimeoftheirpayment.

Rightotfilesuit-Thetransfereeofanegotiableinstrumentisentitledtofileasuitinhisown

nameforenforcinganyrightorclaim onthebasisoftheinstrument.

Noticeoftransfer-Itisnotnecessarytogivenoticeoftransferofanegotiableinstrumenttothe

partyliabletopay.

Presumptions-Certainpresumptionsapplytoallnegotiableinstruments,forexample

considerationispresumedtohavepassedbetweenthetransferorandthetransferee.

Procedureforsuits-InIndiaaspecialprocedureisprovidedforsuitsonpromissorynotesand

billsofexchange.

Numberoftransfer-Theseinstrumentscanbetransferredindefinitelytilltheyareatmaturity.

Ruleofevidence-Theseinstrumentsareinwritingandsignedbytheparties,theyareusedas

evidenceofthefactofindebtnessbecausetheyhavespecialrulesofevidence.

Exchange-Theseinstrumentsrelatetopaymentofcertainmoneyinlegaltender,theyare

consideredassubstitutesformoneyandareacceptedinexchangeoffgoodsbecausecashcan

beobtainedatanymomentbypayingasmallcommission.

PartiestoBillofExchange

1.Drawer:Themakerofabillofexchangeiscalledthe‘drawer’.

2.Drawee:Thepersondirectedtopaythemoneybythedraweriscalledthe‘drawee’,

3.Acceptor:Afteradraweeofabillhassignedhisassentuponthebill,oriftherearemore
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partsthanone,upononeofsuchparesanddeliveredthesame,orgivennoticeofsuchsigning

totheholderortosomepersononhisbehalf,heiscalledthe‘acceptor’.

Payee:Thepersonnamedintheinstrument,towhom ortowhoseorderthemoneyisdirected

tobepaidbytheinstrumentiscalledthe‘payee’.Heistherealbeneficiaryunderthe

instrument.Wherehesignshisnameandmakestheinstrumentpayabletosomeotherperson,

thatotherpersondoesnotbecomethepayee.

5.Indorser:Whentheholdertransfersorindorsestheinstrumenttoanyoneelse,theholder

becomesthe‘indorser’.

6.Indorsee:Thepersontowhom thebillisindorsediscalledan‘indorsee’.

7.Holder:Apersonwhoislegallyentitledtothepossessionofthenegotiableinstrumentinhis

ownnameandtoreceivetheamountthereof,iscalleda‘holder’.Heiseithertheriginalpayee,

ortheindorsee.Incasethebillispayabletothebearer,thepersoninpossessionofthe

negotiableinstrumentiscalledthe‘holder’.

8.Draweeincaseofneed:Wheninthebillorinanyendorsement,thenameofanypersonis

given,inadditiontothedrawee,toberesortedtoincaseofneed,suchapersoniscalled

‘draweeincaseofneed’.Insuchacaseitisobligatoryonthepartoftheholdertopresentthe

billtosuchadraweeincasetheoriginaldraweerefusestoacceptthebill.Thebillistakento

bedishonouredbynon-acceptanceorfornonpayment,onlywhensuchadraweerefusesto

acceptorpaythebill.

9.Acceptorforhonour:Incasetheoriginaldraweerefusestoacceptthebillortofurnishbetter

securitywhendemandedbythenotary,anypersonwhoisnotliableonthebill,mayacceptit

withtheconsentoftheholder,forthehonourofanypartyliableonthebill.Suchanacceptoris

called‘acceptorforhonour’.
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PartiestoaPromissoryNote

1.Maker.Heisthepersonwhopromisestopaytheamountstatedinthenote.Heisthedebtor.

2.Payee.Heisthepersontowhom theamountispayablei.e.thecreditor.

3.Holder.Heisthepayeeorthepersontowhom thenotemighthavebeenindorsed.

4.Theindorserandindorsee(thesameasinthecaseofabill).

PartiestoaCheque

1.Drawer.Heisthepersonwhodrawsthecheque,i.e.,thedepositorofmoneyinthebank.

2.Drawee.Itisthedrawer’sbankeronwhom thechequehasbeendrawn.

3.Payee.Heisthepersonwhoisentitledtoreceivethepaymentofthecheque.

4.Theholder,indorserandindorsee(thesameasinthecaseofabillornote).

NEGOTIATION

Negotiationmaybedefinedastheprocessbywhichathirdpartyisbconstitutedtheholderof

theinstrumentsoastoentitlehim tothepossessionofthesameandtoreceivetheamount

duethereoninhisownname.Accordingtosection14oftheAct,‘whenapromissorynote,bill

ofexchangeorchequeistransferredtoanypersonsoastoconstitutethatpersontheholder

thereof,theinstrumentissaidtobenegotiated.’Themainpurposeandessenceofnegotiation

istomakethetransfereeofapromissorynote,abillofexchangeorachequetheholderthere

of.Negotiationthusrequirestwoconditionstobefulfilled,namely:

1.Theremustbeatransferoftheinstrumenttoanotherperson;and

2.Thetransfermustbemadeinsuchamannerastoconstitutethetransfereetheholderofthe

instrument.Handingoveranegotiableinstrumenttoaservantforsafecustodyisnot
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negotiation;theremustbeatransferwithanintentiontopasstitle.

Modesofnegotiation

Negotiationmaybeeffectedinthefollowingtwoways:

1.Negotiationbydelivery(Sec.47):Whereapromissorynoteorabillofexchangeoracheque

ispayabletoabearer,itmaybenegotiatedbydeliverythereof.

2.Negotiationbyendorsementanddelivery(Sec.48):Apromissorynote,achequeorabillof

exchangepayabletoordercanbenegotiatedonlybeendorsementanddelivery.Unlessthe

holdersignshisendorsementontheinstrumentanddeliversit,thetransfereedoesnotbecome

aholder.Iftherearemorepayeesthanone,allmustendorseit.

ENDORSEMENT

Theword‘endorsement’initsliteralsensemeans,writingonthebackofaninstrument.But

undertheNegotiableInstrumentsActitmeans,thewritingofone’snameonthebackofthe

instrumentoranypaperattachedtoitwiththeintentionoftransferringtherightstherein.

Thus,endorsementissigninganegotiableinstrumentforthepurposeofnegotiation.The

personwhoeffectsanendorsementiscalledan‘endorser’,andthepersontowhom negotiable

instrumentistransferredbyendorsementiscalledthe‘endorsee’.

Essentialsofavalidendorsement

Thefollowingaretheessentialsofavalidendorsement:

1.Itmustbeontheinstrument.Theendorsementmaybeonthebackorfaceoftheinstrument

andifnospaceisleftontheinstrument,itmaybemadeonaseparatepaperattachedtoit

calledallonage.Itshouldusuallybeinink.
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2.Itmustbemadebythemakerorholderoftheinstrument.Astrangercannotendorseit.

3.Itmustbesignedbytheendorser.Fullnameisnotessential.Initialsmaysuffice.Thumb-

impressionshouldbeattested.Signaturemaybemadeonanypartoftheinstrument.Arubber

stampisnotacceptedbutthedesignationoftheholdercanbedonebyarubberstamp.

4.Itmaybemadeeitherbytheendorsermerelysigninghisnameontheinstrument(itisablank

endorsement)orbyanywordsshowinganintentiontoendorseortransfertheinstrumenttoa

specifiedperson(itisanendorsementinfull).Nospecificform ofwordsisprescribedforan

endorsement.Butintentiontotransfermustbepresent.

Wheninabillornotepayabletoordertheendorsee’snameiswronglyspelt,heshouldwhenhe

endorsesit,signthenameasspeltintheinstrumentandwritethecorrectspellingwithin

bracketsafterhisendorsement.

5.Itmustbecompletedbydeliveryoftheinstrument.Thedeliverymustbemadebythe

endorserhimselforbysomebodyonhisbehalfwiththeintentionofpassingpropertytherein.

Thus,whereapersonendorsesaninstrumenttoanotherandkeepsitinhispaperswhereitis

foundafterhisdeathandthendeliveredtotheendorsee,thelattergetsnorightonthe

instrument.

6.Itmustbeanendorsementoftheentirebill.Apartialendorsementi.e.whichpurportsto

transfertotheendorseapartonlyoftheamountpayabledoesnotoperateasavalid

endorsement

Ifdeliveryisconditional,endorsementisnotcompleteuntiltheconditionisfulfilled.

Whomayendorse?

Thepayeeofaninstrumentistherightfulpersontomakethefirstendorsement.Thereafterthe

instrumentmaybeendorsedbyanypersonwhohasbecometheholderoftheinstrument.The

makerorthedrawercannotendorsetheinstrumentbutifanyofthem hasbecometheholder
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thereofhemayendorsetheinstrument.(Sec.51).Themakerordrawercannotendorseor

negotiateaninstrumentunlessheisinlawfulpossessionofinstrumentoristheholderthereof.

Apayeeorindorseecannotendorseornegotiateunlessheistheholderthereof.

Classesofendorsement

Anendorsementmaybe:

(1)Blankorgeneral.

(2)Speicalorfull.

(3)Partial.

(4)Restrictive.

(5)Conditional.

(a)Blankorgeneralendorsement(Sections16and54).

Itisanendorsementwhentheendorsermerelysignsontheinstrumentwithoutmentioningthe

nameofthepersoninwhosefavourtheendorsementismade.Endorsementinblankspecifies

noendorsee.Itsimplyconsistsofthesignatureoftheendorserontheendorsement.A

negotiableinstrumenteventhoughpayabletoorderbecomesabearerinstrumentifendorsedin

blank.Thenitistransferablebymeredelivery.Anendorsementinblankmaybefollowedbyan

endorsementinfull.Specialorfullendorsement(Section16)

Whentheendorsementcontainsnotonlythesignatureoftheendorserbutalsothe

nameofthepersoninwhosefavourtheendorsementismade,thenitisan

endorsementinfull.Thus,whenendorsementismadebywritingthewords“PaytoAor

A’sorder,”followedbythesignatureoftheendorser,itisanendorsementinfull.In
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suchanendorsement,itisonlytheendorseewhocantransfertheinstrument.

Partialendorsement(Section56)

Apartialendorsementisonewhichpurportstotransfertotheendorseeapartonlyof

theamountpayableontheinstrument.Suchanendorsementdoesnotoperateasa

negotiationoftheinstrument.

Restrictiveendorsement(Section50)

Theendorsementofaninstrumentmaycontaintermsmakingitrestrictive.Restrictive

endorsementisonewhicheitherbyexpresswordsrestrictsorprohibitsthefurther

negotiationofabillorwhichexpressesthatitisnotacompleteandunconditional

transferoftheinstrumentbutisamereauthoritytotheendorseetodealwithbillas

directedbysuchendorsement.

Conditionalorqualifiedendorsement

Itisopentotheendorsertoannexsomeconditiontohisownerliabilityonthe

endorsement.Anendorsementwheretheendorseelimitsornegativeshisliabilityby

puttingsomeconditionintheinstrumentiscalledaconditionalendorsement.A

conditionimposedbytheendorsermaybeaconditionprecedentoracondition

subsequent.Anendorsementwhichsaysthattheamountwillbecomepayableifthe

endorseeattainsmajorityembodiesaconditionprecedent.Aconditionalendorsement

unliketherestrictiveendorsementdoesnotaffectthenegotiabilityoftheinstrument.It

isalsosometimescalledqualifiedendorsement.Anendorsementmaybemade

conditionalorqualifiedinanyofthefollowingforms:
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(i)‘Sansrecourse’endorsement:Anendorsermaybeexpresswordexcludehisown

liabilitythereontotheendorseroranysubsequentholderincaseofdishonourofthe

instrument.Suchanendorsementiscalledanendorsementsansrecourse(without

recourse).Thus‘PaytoAorordersansrecourse,‘paytoAororderwithoutrecourseto

me,’areinstancesofthistypeofendorsement.Hereiftheinstrumentisdishonoured,

thesubsequentholderortheindorseecannotlooktotheindorserforpaymentofthe

same.Anagentsigninganegotiableinstrumentmayexcludehispersonalliabilityby

usingwordstoindicatethatheissigningasagentonly.Thesameruleappliesto

directorsofacompanysigninginstrumentsonbehalfofacompany.Theintentionto

excludepersonalliabilitymustbeclear.Whereanendorsersoexcludeshisliabilityand

afterwardsbecomestheholderoftheinstrument,allintermediateendorsersareliable

tohim .Facultativeendorsement:Anendorsementwheretheendorserextendshis

liabilityorabandonssomerightunderanegotiableinstrument,iscalledafacultative

endorsement.

“PayAororder,Noticeofdishonourwaived”isanexampleoffacultativeendorsement.

(iii)‘Sansfrais’endorsement:Wheretheendorserdoesnotwanttheendorseeorany

subsequentholder,toincuranyexpenseonhisaccountontheinstrument,the

endorsementis‘sansfrais’.

(iv)Liabilitydependentuponacontingency:Whereanendorsermakeshisliability

dependuponthehappeningofacontingentevent,ormakestherightsoftheendorsee

toreceivetheamountdependuponanycontingentevent,insuchacasetheliabilityof

theendorserwillariseonlyonthehappeningofthatcontingentevent.Thus,an

endorsermaywrite‘PayAororderonhismarriagewithB’.Insuchacase,theendorser

willnotbeliableuntilthemarriagetakesplaceandifthemarriagebecomesimpossible,
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theliabilityoftheendorsercomestoanend.

Thelegaleffectofnegotiationbyendorsementanddeliveryis:

(i)totransferpropertyintheinstrumentfrom theendorsertotheendorsee.

(ii)tovestinthelattertherightoffurthernegotiation,and

(iii)arighttosueontheinstrumentinhisownnameagainstalltheotherparties

(Section50).

INSTRUMENTSWITHOUTCONSIDERATION

Apersoncannotpassabettertitlethanhehimselfpossesses.A personwhoisamere

finderofalostgoodsorathieforonewhoobtainsanyarticlebyfraudorforan

unlawfulconsiderationdoesnotgetanytitletothethingsoacquired.Thetrueowner

canrecoveritnotonlyfrom him butfrom anypersontowhom hemayhavesoldit.But

thereisadifferencebetweenthetransferofordinarygoodsandnegotiationof

negotiableinstruments.TheNegotiableInstrumentsActprovidesprotectiontothose

personswhoacquiretheinstrumentsingoodfaithandforvaluableconsideration.A

holderinduecoursewhohasnomeanstodiscoverthedefectoftitleinaninstrument

ofanypreviousholderwhentheinstrumentmayhavepassedthroughseveralhands

mustbeprotectedifheobtainstheinstrumentforvalueandingoodfaith.

Section58oftheActprovidesthatnopersoninpossessionofaninstrumentwitha

defectoftitlecanclaim theamountoftheinstrumentunlessheisaholderindue

course.Themomentaninstrumentcomeintothehandsofaholderinduecourse,not
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onlydoeshegetatitlewhichisfreefrom alldefects,buthavingpassedthroughhis

handstheinstrumentiscleanedofalldefects.

Lostinstruments

Wheretheholderofabillornotelosesit,thefindergetsnotitletoit.Thefindercannot

lawfullytransferit.Themanwholostitcanrecoveritfrom thefinder.Butifthe

instrumentistransferablebymeredeliveryandthereisnothingonitsfacetoshowthat

itdoesnotbelongtothefinder,aholderobtainingitfrom thefinderingoodfaithandfor

valuableconsiderationandbeforematurityisentitledtotheinstrumentandcanrecover

paymentfrom allthepartiesthereof.Iftheinstrumentistransferablebyendorsement,

thefindercannotnegotiateitexceptbyforgingtheendorsement.Theholderofthe

instrumentwhenitislostmustgiveanoticeoflosstoallthepartiesliableonitand

alsoapublicnoticebyadvertisement.Theholderofalostbillremainsownerinlawand

assuchonmaturitycandemandpaymentfrom theacceptor,andifisdishonouredhe

mustgivenoticeofdishonourtopriorparties.Theownerofthelostbillhasarightto

obtaintheduplicatefrom thedrawerandonrefusalhecansuethedrawerforthesame.

Stoleninstrument

Thepositionofthiefofaninstrumentisexactlythesameasthatofafinderoflost

instruments.Athiefacquiresnotitletoaninstrumentifhereceivespaymentonitthe

ownercansuehim fortherecoveryoftheamount.Butifaninstrumentpayableto

bearerisstolenandiftransferredtoaholderinduecourse,theownermustsuffer.
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Forgedendorsement

Thecaseofaforgedendorsementisslightlydifferent.Ifaninstrumentisendorsedin

full,itcannotbenegotiatedexceptbyanendorsementsignedbythepersontowhom or

towhoseordertheinstrumentispayable,fortheendorseeobtainstitleonlythroughhis

endorsement.Ifanendorsementisforged,theendorseeacquiresnotitletothe

instrumentevenifheisabonafidepurchaser.Ontheotherhand,iftheinstrumentisa

bearerinstrumentorhasbeenendorsedinblankandthereisaforgedendorsementthe

holdergetsagoodtitlebecauseholderinsuchacasederivestitlebydeliveryandnotby

endorsement.Bankersarespeciallyprotectedagainstforgedendorsementunder

section85oftheAct.

Instrumentwithoutconsideration

Sections43to45oftheNegotiableInstrumentActdealwiththeconsequencesof

failureorabsenceofconsiderationinnegotiableinstruments.Inthecaseofnegotiable

instrumentsconsiderationispresumedtoexistbetweenthepartiesunlessthecontrary

isproved.Asbetweenimmediateparties,ifaninstrumentismade,drawnorendorsed

withoutconsideration,orforaconsiderationwhichsubsequentlyfails,itisvoid.As

betweenimmediateparties,failureofconsiderationhasthesameeffectastheabsence

ofconsideration.Forinstanceifapromissorynoteisdeliveredbythemakertothe

payeeasagift,itcannotbeenforcedagainstsuchmaker.
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HOLDERINDUECOURSE

Section9oftheActdefines‘holderinduecourse’asanypersonwho

(i)forvaluableconsideration,

(ii)becomesthepossessorofanegotiableinstrumentpayabletobearerortheindorsee

orpayeethereof,

(iii)beforetheamountmentionedinthedocumentbecomespayable,and

(iv)withouthavingsufficientcausetobelievethatanydefectexistedinthetitleofthe

personfrom whom hederiveshistitle.(Englishlawdoesnotregardpayeeasaholderin

duecourse).Theessentialqualificationofaholderinduecoursemay,therefore,be

summedupasfollows:

1.Hemustbeaholderforvaluableconsideration.Considerationmustnotbevoidor

illegal,e.g.adebtdueonawageringagreement.Itmay,however,beinadequate.A

donee,whoacquiredtitletotheinstrumentbywayofgift,isnotaholderinduecourse,

sincethereisnoconsiderationtothecontract.Hecannotmaintainanyactionagainst

thedebtorontheinstrument.Similarly,moneydueonapromissorynoteexecutedin

considerationofthebalanceofthesecuritydepositfortheleaseofahousetakenfor

immoralpurposescannotberecoveredbyasuit.

2.Hemusthavebecomeaholder(passessor)beforethedateofmaturityofthe

negotiableinstrument.Therefore,apersonwhotakesabillorpromissorynoteonthe

dayonwhichitbecomespayablecannotclaim rightsofaholderinduecoursebecause

hetakesitafteritbecomespayable,asthebillornotecanbedischargedatanytimeon

thatday.
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3.Hemusthavebecomeholderofthenegotiableinstrumentingoodfaith.Goodfaith

impliesthatheshouldnothaveacceptedthenegotiableinstrumentafterknowingabout

anydefectinthetitletotheinstrument.But,noticeofdefectinthetitlereceived

subsequenttotheacquisitionofthetitlewillnotaffecttherightsofaholderindue

course.Besidesgoodfaith,theIndianLawalsorequiresreasonablecareonthepartof

theholderbeforeheacquirestitleofthenegotiableinstrument.Heshouldtakethe

instrumentwithoutanynegligenceonhispart.Reasonablecareandduecautionwillbe

thepropertestofhisbonafides.Itwillnotbeenoughtoshowthattheholderacquired

theinstrumenthonestly,ifinfact,hewasnegligentorcareless.Underconditionsof

sufficientindicationsshowingtheexistenceofadefectinthetitleofthetransferor,the

holderwillnotbecomeaholderinduecourseeventhoughhemighthavetakenthe

instrumentwithoutanysuspicionorknowledge.

Example:

(i)Abillmadeoutbypastingtogetherpiecesofatom billtakenwithoutenquirywillnot

maketheholder,aholderinduecourse.Itwassufficienttoshowtheintentiontocancel

thebill.Abillshouldnotbetakenwithoutenquiryifsuspicionhasbeenaroused.

(ii)Apost-datedchequeisnotirregular.Itwillnotprecludeabonafidepurchase

instrumentfrom claimingtherightsofaholderinduecourse.Itistobenotedthatitis

thenoticeofthedefectinthetitleofhisimmediatetransferorwhichdeprivesaperson

from claimingtherightofaholderinduecourse.Noticeofdefectinthetitleofanyprior

partydoesnotaffectthetitleoftheholder.
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4.Aholderinduecoursemusttakethenegotiableinstrumentcompleteandregularon

thefaceofit.Privilegesofaholderinduecourse

1.Instrumentpurgedofalldefects:Aholderinduecoursewhogetstheinstrumentin

goodfaithinthecourseofitscurrencyisnotonlyhimselfprotectedagainstalldefects

oftitleofthepersonfrom whom hehasreceivedit,butalsoserves,asachannelto

protectallsubsequentholders.Aholderinduecoursecanrecovertheamountofthe

instrumentfrom allpreviouspartiesalthough,asamatteroffact,noconsiderationwas

paidbysomeofthepreviouspartiestoinstrumentortherewasadefectoftitleinthe

partyfrom whom hetookit.Onceaninstrumentpassesthroughthehandsofaholder

induecourse,itispurgedofalldefects.Itislikeacurrentcoin.Who-so-evertakesitcan

recovertheamountfrom allpartiesprevioustosuchholder(Sec.53).

Itistobenotedthataholderinduecoursecanpurifyadefectivetitlebutcannotcreate

anytitleunlesstheinstrumenthappenstobeabearerone.

Rightsnotaffectedincaseofaninchoateinstrument:

Rightofaholderinduecoursetorecovermoneyisnotatallaffectedeventhoughthe

instrumentwasoriginallyaninchoatestampedinstrumentandthetransferorcompleted

theinstrumentforasum greaterthanwhatwasintendedbythemaker.(Sec.20)

3.Allpriorpartiesliable:Allpriorpartiestotheinstrument(themakerordrawer,

acceptorandinterveningindorers)continuetoremainliabletotheholderinduecourse

untiltheinstrumentisdutysatisfied.Theholderinduecoursecanfileasuitagainstthe

partiesliabletopay,inhisownname(Sec.36)
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4.Canenforcepaymentofafictitiousbill:Wherebothdrawerandpayeeofabillare

fictitiouspersons,theacceptorisliableonthebilltoaholderinduecourse.Ifthelatter

canshowthatthesignatureofthesupposeddrawerandthefirstindorserareinthe

samehand,forthebillbeingpayabletothedrawer’sorderthefictitiousdrawermust

indorsethebillbeforehecannegotiateit.(Sec.42).

5.Noeffectofconditionaldelivery:Wherenegotiableinstrumentisdelivered

conditionallyorforaspecialpurposeandisnegotiatedtoaholderinduecourse,avalid

deliveryofitisconclusivelypresumedandheacquiredgoodtitletoit.(Sec.46).

Example:A,theholderofabillindorsesit“Bororder”fortheexpresspurposethatB

maygetitdiscounted.BdoesnotdosoandnegotiatesittoC,aholderinduecourse.D

acquiresagoodtitletothebillandcansueallthepartiesonit.

6.Noeffectofabsenceofconsiderationorpresenceofanunlawfulconsideration:The

pleaofabsenceoforunlawfulconsiderationisnotavailableagainsttheholderindue

course.Thepartyresponsiblewillhavetomakepayment(Sec.58).

7.Estoppelagainstdenyingoriginalvalidityofinstrument:Thepleaoforiginalinvalidity

oftheinstrumentcannotbeputforth,againsttheholderinduecoursebythedrawerof

abillofexchangeorchequeorbyanacceptorforthehonourofthedrawer.Butwhere

theinstrumentisvoidonthefaceofit.

DISHONOUROFANEGOTIABLEINSTRUMENT

Whenanegotiableinstrumentisdishonoured,theholdermustgiveanoticeof

dishonourtoallthepreviouspartiesinordertomakethem liable.Anegotiable
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instrumentcanbedishonouredeitherbynon-cceptanceorbynon-payment.Acheque

andapromissorynotecanonlybedishonouredbynon-paymentbutabillofexchange

canbedishohouredeitherbynon-acceptanceorbynon-payment.

Dishonourbynon-acceptance(Section91)

Abillofexchangecanbedishonouredbynon-acceptanceinthefollowingways:

1.Ifabillispresentedtothedraweeforacceptanceandhedoesnotacceptitwithin48

hoursfrom thetimeofpresentmentforacceptance.Whenthereareseveraldrawees

evenifoneofthem makesadefaultinacceptance,thebillisdeemedtobedishonoured

unlesstheseseveraldraweesarepartners.Ordinarilywhenthereareanumberof

draweesallofthem mustacceptthesame,butwhenthedraweesarepartners

acceptancebyoneofthem meansacceptancebyall.

2.Whenthedraweeisafictitiouspersonorifhecannotbetracedafterreasonable

search.

3.Whenthedraweeisincompetenttocontract,thebillistreatedasdishonoured.

4.Whenabillisacceptedwithaqualifiedacceptance,theholdermaytreatthebillof

exchangehavingbeendishonoured.

5.Whenthedraweehaseitherbecomeinsolventorisdead.

6.Whenpresentmentforacceptanceisexcusedandthebillisnotaccepted.Wherea

draweeincaseofneedisnamedinabillorinanyindorsementthereon,thebillisnot

dishonoureduntilithasbeendishonouredbysuchdrawee.



101

Dishonourbynon-payment(Section92)

Abillafterbeingacceptedhasgottobepresentedforpaymentonthedateofits

maturity.Iftheacceptorfailstomakepaymentwhenitisdue,thebillisdishonouredby

non-payment.Inthecaseofapromissorynoteifthemakerfailstomakepaymenton

theduedatethenoteisdishonouredbynon-payment.Achequeisdishonouredbynon-

paymentassoonasabankerrefusestopayAninstrumentisalsodishonouredbynon-

paymentwhenpresentmentforpaymentisexcusedandtheinstrumentwhenoverdue

remainsunpaid(Sec76).

Effectofdishonour:Whenanegotiableinstrumentisdishonouredeitherbynon

acceptanceorbynon-payment,theotherpartiestheretocanbechargedwithliability.

Forexampleiftheacceptorofabilldishonoursthebill,theholdermaybringanaction

againstthedrawerandtheindorsers.Thereisadutycastupontheholdertowards

thosewhom hewantstomakeliabletogivenoticeofdishonourtothem.Noticeof

dishonour:Noticeofdishonourmeanstheactualnotificationofthedishonourofthe

instrumentbynon-acceptanceorbynon-payment.Whenanegotiableinstrumentis

refusedacceptanceorpaymentnoticeofsuchrefusalmustimmediatelybegivento

partiestowhom theholderwishestomakeliable.Failuretogivenoticeofthedishonour

bytheholderwoulddischargeallpartiesotherthanthemakerortheacceptor(Sec.93).

Noticebywhom:Whereanegotiableinstrumentisdishonouredeitherbynon-

acceptanceorbynon-payment,theholderoftheinstrumentorsomepartytoitwhois

liablethereonmustgiveanoticeofdishonourtoallthepriorpartieswhom hewantsto

makeliableontheinstrument(Section93).Theagentofanysuchpartymayalsobe

givennoticeofdishonour.Anoticegivenbyastrangerisnotvalid.Eachpartyreceiving

noticeofdishonourmust,inordertorenderanypriorpartyliablegivenoticeof
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dishonourtosuchpartywithinareasonabletimeafterhehasreceivedit.(Sec.95)

Whenaninstrumentisdepositedwithanagentforpresentmentandisdishonoured,he

mayeitherhimselfgivenoticetothepartiesliableontheinstrumentorhemaygive

noticetohisprincipal.Ifhegivesnoticetohisprincipal,hemustdosowithinthesame

timeasifheweretheholder.Theprincipal,too,inhisturnhasthesametimeforgiving

noticeasiftheagentisanindependentholder.(Sec.96)

Noticetowhom?:Noticeofdishonourmustbegiventoallpartiestowhom theholder

seekstomakeliable.Nonoticeneedbegiventoamaker,acceptorordrawee,whoare

theprincipaldebtors(Section93).

Noticeofdishonourmaybegiventoanendorser.Noticeofdishonourmaybegiventoa

dulyauthorisedagentofthepersontowhom itisrequiredtobegiven.Incaseofthe

deathofsuchaperson,itmaybegiventohislegalrepresentative.Wherehehasbeen

declaredinsolventthenoticemaybegiventohim ortohisofficialassignee(Section94).

Whereapartyentitledtoanoticeofdishonourisdead,andnoticeisgiventohim in

ignoranceofhisdeath,itissufficient.

Modeofnotice:Thenoticeofdishonourmaybeoralorwrittenorpartlyoralandpartly

written.Itmaybesentbypost.Itmaybeinanyform butitmustinform thepartyto

whom itisgiveneitherinexpresstermsorbyreasonableintendmentthatthe

instrumenthasbeendishonouredandinwhatwayithasbeendishonouredandthatthe

personservedwiththenoticewillbeheldliablethereon.Whatisreasonabletime?:Itis

notpossibletolaydownanyhardandfastrulefordeterminingwhatisreasonabletime.

Indeterminingwhatisreasonabletime,regardshallbehadtothenatureofthe
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instrument,theusualcoursethedealingswithrespecttosimilarinstrument,the

distancebetweenthepartiesandthenatureofcommunicationbetweenthem.In

calculatingreasonabletime,public

holidaysshallbeexcluded(Section105)

Section106laysdowntwodifferentrulesfordeterminingreasonabletimein

connectionwiththenoticeofdisnonour(a)whentheholderandthepartytowhom

noticeisduecarryonbusinessorliveindifferentplaces,(b)whenthepartiesliveor

carryonbusinessinthesameplace.Inthefirstcasethenoticeofdishonourmustbe

dispatchedbythenextpostoronthedaynextafterthedayofdishonour.Inthesecond

casethenoticeofdishonourshouldreachitsdestinationonthedaynextafter

dishonour.

Placeofnotice:Theplaceofbusinessor(incasesuchpartyhasnoplaceofbusiness)

attheresidenceofthepartyforwhom itisintended,istheplacewherethenoticeisto

given.Ifthepersonwhoistogivethenoticedoesnotknowtheaddressofthepersonto

whom thenoticeistobegiven,hemustmakereasonableeffortstofindthelatter’s

address.Butifthepartyentitledtothenoticecannotafterduesearchbefound,notice

ofdishonourisdispensedwith.

Dutiesoftheholderupondishonour

(1)Noticeofdishonour.Whenapromissorynote,billofexchangeorchequeis

dishonouredbynon-acceptanceornon-paymenttheholdermustgivenoticeof

dishonourtoallthepartiestotheinstrumentwhom heseekstomakeliablethereon.

(Sec.93)
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(2)Notingandprotesting.Whenapromissorynoteorbillofexchangehasbeen

dishonouredbynon-acceptanceornon-payment,theholdermaycausesuchdishonour

tobenotedbyanotarypublicupontheinstrumentoruponapaperattachedtheretoor

partlyuponeach(Sec.99).Theholdermayalsowithinareasonabletimeofthe

dishonourofthenoteorbill,gettheinstrumentprotestedbynotarypublic(Sec.100).

(3)Suitformoney.Aftertheformalityofnotingandprotestingisgonethrough,the

holdermaybringasuitagainstthepartiesliablefortherecoveryoftheamountdueon

theinstrument.Instrumentacquiredafterdishonour:Theholderforvalueofa

negotiableinstrumentasarule,isnotaffectedbythedefectoftitleinhistransferor.But

thisruleissubjecttotwoimportantexceptions(i)whentheholderacquiresitafter

maturityand(ii)whenheacquiresitwithnoticeofdishonour.

Theholderofanegotiableinstrumentwhoacquireditafterdishonour,whetherbynon-

acceptanceornon-payment,withnoticethereof,oraftermaturity,hasonly,asagainst

theotherparties,therightsthereonofhistransfer.(Sec.59).

NOTINGANDPROTESTING

Whenanegotiableinstrumentisdishonouredtheholdermaysuehispriorpartiesi.ethe

drawerandtheindorsersafterhehasgivenanoticeofdishonourtothem.Theholder

mayneedanauthenticevidenceofthefactthatanegotiableinstrumenthasbeen

dishonoured.Whenachequeisdishonouredgeneral1ythebankwhorefusespayment

returnsbackthechequegivingreasonsinwritingforthedishonourofthecheque.

Sections99andl00provideconvenientmethodsofauthenticatingthefactofdishonour
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ofabillofexchangeandapromissorynotebymeansof‘noting’and‘protest’.

Noting

Assoonasabillofexchangeorapromissorynoteisdishonoured,theholdercanafter

givingthepartiesduenoticeofdishonour,suethepartiesliablethereon.Section99

providesamodeofauthenticatingthefactofthebillhavingbeendishonoured.Such

modeisbynotingtheinstrument.Notingisaminuterecordedbyanotarypubliconthe

dishonouredinstrumentoronapaperattachedtosuchinstrument.Whenabillistobe

noted,thebillistakentoanotarypublicwhorepresentsitforacceptanceorpaymentas

thecasemaybeandifthedraweeoracceptorstillrefusestoacceptorpaythebill,the

billisnotedasstatedabove.Notingshouldspecifyintheinstrument,

(a)thefactofdishonour,

(b)thedateofdishonour,

(c)thereasonforsuchdishonour,ifany

(d)thenotary’scharges,

(e)areferencetothenotary’sregisterand

(f)thenotary’sinitials.

Notingshouldbemadebythenotarywithinareasonabletimeafterdishonour.Noting

andprotestingisnotcompulsorybutforeignbillsmustbeprotestedfordishonourwhen

suchprotestisrequiredbythelawoftheplacewheretheyaredrawn.Chequesdonot

requirenotingandprotesting.Notingbyitselfhasnolegaleffect.Stillithassome

advantages.Ifnotingisdonewithinareasonabletimeprotestmaybedrawnlateron.

Notingwithoutprotestissufficienttoallowabilltobeacceptedforhonour.
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Protest

Protestisaformalcertificateofthenotarypublicattestingthedishonourofthebillby

non-acceptanceorbynon-payment.Afternoting,thenextstepfornotaryistodrawa

certificateofprotest,whichisaformaldeclarationonthebilloracopythereof.The

chiefadvantageofprotestisthatthecourtonproofoftheprotestshallpresumethe

factofdishonour.Besidestheprotestfornon-acceptanceandfornon-paymentthe

holdermayprotestthebillforbettersecurity.Whentheacceptorofabillbecomes

insolventorsuspendspaymentbeforethedateofmaturity,orwhenheabscondsthe

holdermayprotestitinordertoobtainbettersecurityfortheamountdue.Forthis

purposetheholdermayemployanotarypublictomakethedemandontheacceptor

andifrefused,protestmaybemade.Noticeofprotestmaybegiventopriorparties.

Whenpromissorynotesandbillsofexchangearerequiredtobeprotested,noticeof

protestmustbegiveninsteadofnoticeofdishonour.(Sec.102)

Inlandbillsmayormaynotbeprotested.Butforeignbillsmustbeprotestedfor

dishonourwhensuchprotestisrequiredbythelawoftheplacewheretheyaredrawn

(Sec.104).

WhereabillisrequiredtobeprotestedundertheActwithinaspecifiedtime,itis

sufficientifitis‘notedforprotest’withinsuchtime.

Theformalprotestmaybegivenatanytimeafterthenoting(Sec.104A)
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Contentsofprotest

Section101oftheActlaysdownthecontentsofaregularandperfectprotestwhichare

asfollows:

1.Theinstrumentitselforaliteraltranscriptoftheinstrument;andofeverythingwritten

orprintedthereupon.

2.Thenameofthepersonforwhom andagainstwhom theinstrumenthasbeen

protested.

3.Thefactofandreasonsfordishonouri.e.astatementthatpaymentoracceptanceor

bettersecurity,asthecasemaybe,hasbeendemandedofsuchpersonbythenotary

publicfrom thepersonconcernedandherefusedtogiveitordidnotanswerorthathe

couldnotbefound.

4.Thetimeandplaceofdemandanddishonour.

5.Thesignatureofthenotarypublic.

6.Inthecaseofacceptanceforhonourorpaymentforhonourthepersonbywhom or

forwhom suchacceptanceorpaymentwasofferedandeffected.

PRESENTMENT

Presentmentisademandbywhichtheholderofanegotiableinstrumentisrequiredto

dosomethingasperthedirectivesoftheinstrument.Itistheshowingoftheinstrument

tothedrawee,acceptorormakerforacceptance,sightorpayment.
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TheNegotiableinstrumentsAct1881,(hereinafterreferredtoastheAct)has

exhaustivelyandelaboratelydealtwiththisaspect.Awholeprocedurehasbeen

outlinedastohowthenegotiableinstrumenthastobepresented.

KindsofPresentment

Therearedifferentmodesinwhichpresentmentcanhappen.Theyare:

Presentmentforacceptance

Presentmentofpromissorynotesforsight

Presentmentforpayment

Presentmentforacceptance

Thereareonlycertaintypesofbillsofexchangewhichrequireacceptance.Abillgets

acceptedwhenthedraweeaffixeshissignatureontheinstrumentsignifyinghis

consenttotheorderofthedrawerthathewillpaythebillwhenitbecomesdue.The

draweeisnotliableuntilheacceptsthebill.Hesignifieshisacceptancebysigninghis

nameonthebill.

Adraweemayalsowriteacceptedbutitisnotnecessary.Oncethedraweeacceptsthe

billhecomestobeknownastheacceptor.

Thefollowingaretheessentialsofavalidacceptance:

Itmustbeinwrittenform onthebill.Adraweeinsertsthewordsacceptedeitheracross

thebill’sfaceoritsbackandthenaffixeshissignaturebelowthewords.

Thedraweemustsignthebillonhisownorhisauthorisedagentmustdoit.Thedrawee

becomesonlyliablewhenheacceptsthebillandnotbefore.Hecannotbemadeliable
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beforeacceptancesinceheisnotapartytotheinstrument.

Oncethebillisaccepteditmustbedeliveredtotheholder.Acceptancewillbeofnouse

untilthebillhasbeendeliveredtotheholder.

Ifabillisdrawninsetsthentheacceptancemustbeputonpartonly.Incaseheputs

hisacceptanceonmorethanonepartthenhewillbecomeliableforalltheparts.

Abillwhichispayableondemandorafteranumberofdaysfrom thedateorona

certainfixeddatemaynotbepresentedforacceptanceunlessitisexpresslymentioned

intheinstrumentthatneedstobepresentedforacceptance.Butincertaincasesabill

needstobepresentedforacceptance;whichare:

Abillwhichstipulatesthatitmustbepresentedforacceptancebeforeitispresented

forpayment;

Abillpayableaftersightorafterpresentmentinordertofixitsmaturity.

Oneshouldgetabillpresentedforacceptanceevenifit’soptionaltodoso.Thishelps

ingettingextrasecurityandalsomakesarighttotakerecourseincaseitgets

dishonoured.

Abillmaybeacceptedby:

GeneralAcceptance

Anacceptanceisgeneralorabsolutewherethedrawee,whenheacceptsthebill,does

notattachanyconditionorqualificationtoit.Iftheacceptanceisnotabsolute,the

holdermaytreatthebillasdishonouredduetononacceptance.
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QualifiedAcceptance:

Whenaconditionisimposedtoinordertoacceptthepresentmentthenitiscalleda

qualifiedacceptance.Aqualifiedacceptanceinexpresstermsvariestheeffectofabill.

Insuchcasestheholdermayrefusetoaccepttheconditionandtreatthebillas

dishonouredbywayofnonacceptance.However,ifheacceptsthenhedoesthatathis

riskandhedischargesallthepreviouspartiesunlessheobtainstheconsentofthose

parties.

Thusaqualifiedacceptanceis:

Conditional,eg:Acceptedpaymentwhengoodsconsignedtomearesold;

Partial,i.e.,onlyforapartofthebill.Eg:thebillwasfor500anditisacceptedforonly

200.

Qualifiedastoplacei.e.,itisonlypayableatacertainplace.Eg:acceptedpayableat

RoyalBankofScotlandonly.

Qualifiedastotimei.e.,topayatatimeotherthanthestipulatedtimeinthebill.Eg:the

billwaspayableafteracertaindate.Acceptedpayableaftersixmonthsfrom date.

Acceptancebysomeofthedraweesbutnotall.EgAbilldrawnonZ,CandYbut

acceptedbyZonly.

Presentmentforacceptanceismadeto:
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Drawee;

Allorsomeofseveraldrawees;

Draweeincaseofneed;

Allthedrawees,ifthereareseveraldraweesunlesstheyarepartnersoragentsofone

another;

Dulyauthorisedagentofthedrawee;

Legalrepresentativeifthedraweehasdies;

Hisofficialreceiverorassigneeitthedraweehasbeendeclaredinsolvent.

Presentmenttobemadewhenandwhere

Ifatimeisspecifiedinabillthenitmustbepresentedforacceptanceatanytime

beforepayment.Ifthebillispayableatsightthenpresentmentisobligatorywithina

reasonabletimeafterthesamehasbeendrawn

Thebillshouldbepresentedforacceptanceattheplacewhichisspecifiedinthebillfor

presentment.Ifnoplacehasbeenspecifiedthenthebillistobepresentedattheplace

wheredraweehashisbusinessorresidence.

Aspersec63oftheAct,theholdermustprovideatleast48hoursforacceptanceofthe

bill.

Ifthebillisnotpresentedforacceptancethenalltheendorsersandthedraweris

absolvedofliability.
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Caseswherepresentmentforacceptanceisexcused

Presentmentforacceptanceisexcusedwhen:

Thedraweecannotbefoundafterareasonablesearch;

Wherethedraweeisdeadorinsolvent.Sec75oftheactcontemplatesthatthe

instrumentmaybepresentedtothelegalrepresentativesofthedeceaseddraweeor

assigneeoftheinsolventhoweveritisnotcompulsory;

Thedraweeisafictitiouspersonoroneincapableofcontracting;

Where,althoughpresentmenthasbeenirregular,acceptancehasbeenrefuseddueto

someotherground.

PresentmentforSight

Sec62oftheactcontemplatesthatincasesofpromissorynotesnoquestionof

acceptancearisessincethemakerishimselfliableforit.However,anotewhichis

payableatacertainperiodaftersightmustbepresentedtothemakerforsightinorder

togetitsmaturityfixed.Ifthemakerisnotfoundpresentmentisexcusedandthe

instrumentmaybetreatedasdishonoured.

PresentmentforPayment

Sec64oftheactcontemplatesthatpromissorynotes,billsofexchangeandcheque

mustbepresentedtothemaker,acceptorordraweeonbehalfoftheholder.Ifthesame

isnotdonethenthepartiestotheinstrumentarenotliabletotheholder.Ifauthorised

byagreementorusage,apresentmentbywayofpostissufficient.
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Presentmentforpaymentwhennotnecessary

Sec76contemplatesastowhenpresentmentisnotnecessary:

Themaker,drawee,oracceptorintentionallypreventspresentmentoftheinstrument;

Theinstrumentispayableatacertainplaceofbusinessandthisplaceofbusinessis

closedduringtheusualbusinesshourstherebynotlettingthepresentmenttogo

through.Itwillbepresumedthatthepersonliabletopayisevadingpayment;

Theinstrumentispayableatacertainplaceandneitherthemaker,acceptorordrawee

oranyauthorisedpersontopayispresentduringtheusualbusinesshours;

Theinstrumentisnotpayableatacertainplaceandthepayercannotbefound;

Thereisapromisetopaywithoutpresentment;

Presentmentforpaymenthasbeenwaivedeitherexpresslyorimpliedlybeforeorafter

maturitybythepartyentitledtopresentment;

Presentmentbecomesimpossible;

Draweeanddraweristhesameperson;

Billgetsdishonouredfornon-accepatnce;

Drawerisafictitiousperson;

Inalltheabovetheinstrumentisdeemedtobedishonouredontheduedateof

presentment.
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Presentmentofchequetochargedraweebank

Achequemustbepresentedforpaymentduringthebankinghoursandatthebank

uponwhichithasbeendrawnandalsowithinareasonabletimeafteritisreceivedby

theholder.

Presentmentoftruncatedcheque

Sec64(2)oftheactcontemplatesthatifanelectronicimageofatruncatedcheque

hasbeenpresentedforpaymentthenthebankcanaskforinformationregardingthe

truncatedchequefrom thebankholdingthetruncatedchequeifthereissuspicion

aboutsuchacheque.Itcanalsodemandverificationofsuchacheque.

Atruncatedchequewhichissodemandedbythedraweebankshallberetainedbyitif

thepaymentgetsmade.

Caselaws

InthecaseofNenuRam vShivkishenAIR1950Raj55,itwasheldthatsec64ofthe

contemplatesthatpromissorynotes,billsofexchangeandchequesmustbepresented

forpaymenttothemaker,acceptorordraweeeitherbytheholderorbysomeoneelse

onhisbehalfinthemannerprovidedintheact.

Incaseofdefaultofpresentmenttheotherpartiesarenotliabletotheholder.Oncethe

billisacceptedithastobepresentedforpayment.

InthecaseofPachkauriLalvMulchandMarch,192266IndCas503,itwasheldthatthe

draweranddraweewereoneandsamethereforenopresentmentwasrequiredinthis

case.
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InthecaseofKanhyalalvRamkumarAIR1956Raj129,itwasheldthatacontract

whichisembodiedinabillofexchangeisthatthedrawersaystothepayeethatonthe

billbeingpresentedtothedraweeattheduetime,thatis,onmaturity,thelattershall

honourit.Thereforepresentmentforpaymentbytheholderofaninstrumentisan

essentialstepforfixingliabilityfornon-paymentonthedrawer.

Itwasfurtherheldthatpresentmentforacceptanceisarequirementwhichisnottobe

insisteduponhowever,presentmentforpaymentmustbedone.

InthecaseofPhulChandvGangaGhulam (1899)ILR21All450,itwasheldthatas

persec64ifthereisdefaultinpresentmentthentheotherpartiesarenotliabletosuch

holder.Itisclearthatthatsectiononlyexemptsfrom liabilitytotheholderindefaultof

presentmentpartiesotherthanthemaker,acceptorordraweeofapromissorynote,bill

ofexchangeandcheque,respectively.

CROSSINGOFCHEQUE

ChequecrossingisrecognizedintheNegotiableInstrumentsActof1881.

Crossingachequemeansdrawingtwoparalleltransverselinesbetweenthelinesonthe

chequewithorwithoutadditionalwordssuchas“&CO.”or“AccountPayee”or“Not

Negotiable.”

InaccordancewiththeSec.125oftheNegotiableInstrumentsAct,thefollowing

personsareauthorizedtocrossthecheque,apartfrom thedrawer:

TheHolder
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Theholderofachequeisauthorizedtocrossacheque,eitheringeneralorinparticular

ifthechequeisnotcrossed.

Heisalsoentitledtocrossacheque,especiallyifthesameisgenerallycrossed.

Hecanalsoaddthewords“non-negotiable”tocrossedchequesingeneralandin

particular.

TheBanker

Thebankerinwhosefavourachequeiscrossedinparticularcanalsocrossitinfavour

ofanotherbankerorhisagentforcollectionpurposes.SuchacrossingiscalledSpecial

Double-crossing.

DifferentTypesOfCrossingofCheque

Acrossingofchequesisbasicallyof2types:

GeneralCrossing

SpecialCrossingofcheques.

GeneralCrossing

Section123oftheNegotiableInstrumentsActdealswiththegeneralcrossingof

cheque,Inthefollowingcases,achequeisgenerallyconsideredtobecrossed:

Iftwoparalleltransverselinesaremarkedacrossthechequeface.

Ifthechequehasanabbreviation“&C”betweenthetwoparalleltransverselines.
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Ifthechequeiswrittenbetweenthetwoparallellines,thewords“NotNegotiable”.

Whenthechequecomeswiththewords“A/C.Payee”betweenthetwoparallel

transverselines.

SpecialCrossing

Accordingtosection124oftheNegotiableinstrumentsAct,

Forachequetobedeemedtohavebeencrossed,thebanker’snamehadtobeadded

acrossthefaceofthecheque.

Incaseofaspecialcrossing,achequemustnotbecrossedbydrawingtwoparallel

lines.

Section124ofTheNegotiableInstrumentsAct,1881definesSpecialCrossingas:

“Whereachequebearsacrossitsfaceanadditionofthenameofabanker,eitherwith

orwithoutthewords“notnegotiable”,thatinadditionshallbedeemedacrossing,and

thechequeshallbedeemedtobecrossedspeciallyandtobecrossedtothatbanker.”

AlsoknownasRestrictedCrossing.

Twotransverselinesmustnotnecessarilybedrawn.

Thebanker’snameisaddedacrossthefaceofthecheque.

Thebanker’snamemayormaynotcarrytheabbreviatedword’&Co.’

Paymentcanonlybemadethroughthebankofthecrossing.Thebankermentionedat

thecrossingcanappointanotherbankertocollectsuchchequesashisagent.

Therefore,itissaferthan‘generally’crossedcheques.
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SpeciallyCrossedChequesarenotconvertibleintoGeneralCrossing.

DoubleCrossing

Section127ofTheNegotiableInstrumentsAct,1881

“Whereachequeiscrossedspeciallytomorethanonebankerexceptwhencrossedto

anagentforthepurposeofcollection,thebankeronwhom itisdrawnshallrefuse

paymentthereof.”

Adouble-crossedchequeshallbepaidbythebankerifthesecondbankeractsonlyas

oftheagentofthefirstcollectingbankerandthisisclearlystatedonthecheque.i.e.,

Crossingmustspecifythatthebankertowhom itwasparticularlycrossedagainacts

asthefirstbanker’sagentforthepurposeofcollectingthecheque.

OFBILLSINSETS

132.Setofbills

Setofbills.Billsofexchangemaybedrawninparts,eachpartbeingnumberedand

containingaprovisionthatitshallcontinuepayableonlysolongastheothersremain

unpaid.Allthepartstogethermakeaset;butthewholesetconstitutesonlyonebill,

andisextinguishedwhenoneoftheparts,ifaseparatebill,wouldbeextinguished.
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Exception.-Whenapersonacceptsorindorsesdifferentpartsofthebillinfavourof

differentpersons,heandthesubsequentindorsersofeachpartareliableonsuchpart

asifitwereaseparatebill.

133Holderoffirstacquiredpartentitledtoall.

.Holderoffirstacquiredpartentitledtoall.Asbetweenholdersinduecourseof

differentpartsofthesameset,hewhofirstacquiredtitletohispartisentitledtothe

otherpartsandthemoneyrepresentedbythebill.

PENALTYANDPROCEDURE

Punishmentfordishonourofcheque–tworecoursesarethereforsuchoffence-

InCivil-Payeemayinitiaterecoveryprocedureinajurisdictionalcourtapartfrom

criminalproceedings.

InCriminal-Dishonourofchequeattractssection138ofNegotiableInstrumentAct

whichprovidesimprisonmentwhichmayextendupto2yearsorfinewhichmayextend

uptotwiceofthechequeamountorboth.Thisoffenceisbailable,compoundableand

noncognizable.

Procedure-

IssuanceofchequeforDischargeofanydebtoranyotherliability

PresentationofCheque

Dishonourofcheque

Noticetothedrawer
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Failuretopaybydrawer

Filingofcomplaint

Jurisdiction–

Thecourtwherethebankinwhichthepayeehashisaccountislocated.

Wheremorethanonecaseagainstonedrawerbydifferentpayees,allcaseswillbetried

atonecourt

Filingofcomplaint

Punishment

Section139ofNegotiableInstrumentActsaysthatitwillalwaysbepresumedthatthe

holdermustbebonafidepersonholdingthecheckforanywholeorpartialpaymentof

anydebtorliability.

Section140ofNegotiableInstrumentActsaysthatadrawercannottakethedefence

thathehasnoideaactuallythatthechequedrawnbyhim maygetdishonouredforthe

reasongiveninsection138.

Section141ofNegotiableInstrumentActsaysthatincasethattheoffenceis

committedbysomecompany,everypersonwhowasin-chargeforthecompany’s

conductatthetimeofcommittingtheoffencewillbeliabletopunished.

Providedifthepersonprovesthathehadnoknowledgeofsuchoffenceorheexercised

allhisduediligencetopreventtheoffence,heshallnotbeliableforpunishment.
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Providedfurtherthatapersonwhowasnominatedasthedirectorofacompany

becausehewasassociatedwithstateorcentralgovernmentinthepasthecannotbe

madeliableunderthissection.

Itfurtherprovidesthatifitisprovedthattheoffencewascommittedwiththeconsent,

neglectorknowledgeofhighofficialslikemanager,director,secretaryorotherofficers,

theyalsobedeemedtobeguiltyandshallbeliabletobepunishedunderthissection.

Companymeansanybodycorporateandincludesafirm orotherassociationof

individuals.

Directormeansapartnerinafirm.

Section142ofNegotiableInstrumentActsaysthatfortakingthecognizancebycourt

undersection138itisimportantthatwrittencomplainttobemadebypayeeorthe

holderwithinonemonthfrom thedateonwhichcauseofactionarise.Noinferiorcourt

tothatofmagistrateorjudicialmagistratefirstclasscantrytheoffencepunishable

undersection138ofthisAct.

Section142ofNegotiableInstrumentActtalksaboutthepowerofcourtstotrycases

summarily.

CaseLaws

i. PankajMehtavs.StateofMaharashtra

InthiscaseitwasheldbytheSupremeCourtofIndiathatifthepetitionwaspresented

forwindingupofthecompanybeforethenoticeforpaymentbythepayeetocompany

chequeamount,companycannottakethedefenceandescapefrom theliability.
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TomyJacobKattikaranvs.ThomasManjaly

InthiscaseSupremeCourtheldthatiftheappellantdidnotservethenoticeondrawer

withintheprescribedperiodasperthesection138ofNegotiableInstrumentAct,1881

acquittalofdrawerinsuchcaseisjustified.

iii. Kumaresanvs.Ammerappa

Itwasheldthatduecareandcautionshouldbetakenwhilesendingthenoticeon

dishonourofcheque.itisessentialthatthenoticeshouldbeperfectandinconformity

withlawanymistakeregardingthiscanbringagreatloss.

iv. SakethIndiaLtd.vs.IndiaSecuritiesLtd

ItwasheldbytheSupremeCourtthatlimitationperiodofthefilingcomplaintshouldbe

calculatedasgiveninsectionbutfirstdayshouldbeexcluded.


